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PREFACE. 



The Bankruptcy Act of 1883 amends and consolid- 
ates the law of bankruptcy. It not only introduces 
important changes into the system established by the 
Act of 1869, but it repeals that Act, and embodies in 
a single measure the whole of the statutory provisions 
relating to bankruptcy which will henceforth be in 
operation. This is not the place for discussing the 
merits of the new Act ; but we think it will be 
generally admitted that it is based on clear and 
well-defined principles. It is, we believe, generally 
admitted that the Act of 1869 afforded dishonest 
debtors far too ready means of getting rid of their 
liabilities, while it placed far too much reliance upon 
the willingness or ability of creditors to protect their 
own interests in the administration of insolvent estates. 
The Act of 1883 endeavours to remedy these defects 
by subjecting the conduct of an insolvent to severe 
and public scrutiny; by preventing him from ob- 
taining his discharge, unless the Bankruptcy Court is 
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4 PBEFACE. 

of opinion that he is entitled to it^ and then upon 
such terms as the court may think fit ; and by arming 
the Board of Trade with power not only to defend the 
interests of public morality, so far as they are involved 
in the exposure and punishment of commercial dis- 
honesty, but to secure a proper and economical 
administration of insolvent estates, and their early 
distribution amongst the creditors to whom thev 
bejong. The system adopted, for which we are in- 
debted to the constructive abilitv of the President 
of the Board of Trade, is apparently well adapted to 
meet the ends in view ; and if it appears at first sight 
a little complicated^ we must bear in inind how 
difficult and embarrassing is the subject with which 
it deals. We have in the following pages endea* 
voured to facilitate the perusal of the Act, by an In- 
troduction, giving a careful outline of its general 
scheme and principal provisions, by explanatory notes 
on the several clauses of the Act, and by a full index. 
We have added an Appendix containbg those portions 
of the Debtors^ Act, 1869, which are not repealed by 
the present Act, and, therefore, still remain in force. 

3, Tanfield Court, 
Septemher 1883. 
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INTRODUCTION. 



It has long been admitted that the Bankruptcy Act 
of 1869 did not realise the hopes and expectations with 
which it was passed. That measure was founded on 
the principle of giving the creditors entire power over 
the administration of insolvent estates^ and the dis- 
charge of insolvent debtors. If creditors had been 
willing to discharge the duties necessarily involved 
in the possession of this power the measure might 
have worked well. Unfortunately that was not the 
case. It was found in practice that the inattention 
and indifference of creditors^ combined with the 
facilities for fraud afforded by a system of private 
liquidation and composition^ led to a disastrous 
laxity in the administration of the law; rendering 
it in many cases little more than a means whereby 
debtors who were so minded might escape from the 
payment of their just debts. So great were the abuses 
which prevailed that an eminent judge is said to 
)iave humorously remarked that,/^ while this measure 
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continued in force no m«a with a proparMse^«e' of 
what be owed to his family would pay 20ff« in th^ 
pound/' Many efforts were madt^ in snceesteTe ses-^ 
Biona of Parliament either to amend the act or to 
i*eplace it by another. But owing to the pressure 
of other bnsiness these efforts w^re unavailiiig until 
the present year^ when the. Presidfint of tite Board of 
Trade succeeded in passing the act which is. the sub- 
ject of the following pages. Bankruptcy le^aUtion 
has been niarked by so^ many failures that it i& 
diiBcuIt to feel sanguine as to his sliopea«<..^.T|ine 
and experience alone t can show whsthc^r JIc* Gham> 
berbin has solved thep4rob]<m wh}cb'luis.bal9ed>{more: 
than one Lord Chancellor; or AttoferneyiGen^ral. t But 
it may even now be said that the BanhrupiQy^^t. of 
1883 is based on a sound priucip^le, and that tbistpriar^ 
ciple is applied and worke4 out with skill and hqidr 
ness. Instead of proceeding on the assumption: that 
insolvency^ whether in regard to the discharge of^. the 
insolvent or the administration of his estate^ is ni^rdy 
the private affair of the insolvent and hiscreditors^ the 
Act of 1883 assumes that the public have an interest 
both in checking or punishing misconduct on the part 
of insolvents, and in securing an honest administration 
of their estates. It not only requires that all arrange- 
ments of a compulsory character between a. debtor and 
his creditors should be subject to the apjuroval of a 
Court of Bankruptcy^ to be given or withheld alter a 
public examinatipn of the insolvent; but it places the 
administration of the insolvent's estate under the ^q^^ 
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trol of th« Board of Trade, which it arms with the 
powers ii^cessary to protect the interests of the credi* 
tors^ and to vindicate public morality. It is almost 
unnecessary to say that this involves a return to the 
principle arid policy of older Bankruptcy Act3, though 
the introduction of the Board of Trade and the func-« 
tions assigned to it constitute absolute novelties. This 
is the main' and conspicuous characteristic of the new 
act> atnLthe one which placet it broadly and decisively 
in contrast with its immediate predecessor. It must 
Dot/lioweverj be supposed that 4he act is limited to 
the: Ametidinent o£ the law. It consolidates as well 
as atnsndstlie^kwof bankruptcy, fhei act* of 1869 
is 4^ntireJy repealed/ and the whole of the existing 
legi^Wtion'on-the subject will be fotind, as it ought to 
be, within ' thfe compass of the new statute. That 
b^n]g the case it necessarily follows that while the 
clauses which relate to administration and procedure 
are ihainly new, those which relate to the substantive 
la.w of bankniptcy or insolvency are to great extent 
a re-enaetment of provisions which have run through 
several previous statutes. It will, however, be seen 
that many alterations in, and additions to, these 
clauses have been made; so that it can hardly be said 
that there is any branch of the law of bankruptcy 
which is not materially modified by the new act. We 
shall endeavour to show briefly in this introduction, 
and in more detail in our notes to the act, how 
extensive are the changes in the law thus effected. 
We shall not, however, in the following pages contend 

c 



18 THE BANKRUPTCY ACT OP 1883. 

ourselves with indicating alterations or amendments^ 
but shall give a general and^ we trusty a tolerably 
complete snmmary of all the leading provisions of 
the act. 

Passing over some introductory clauses which need 
not detain us^ the fourth clause enumerates the several 
acts of bankruptcy which will bring insolvent debtors 
within the purview of the measure. And when we 
say " insolvent debtors " we mean all insolvent debtors^ 
for so far as acts of bankruptcy are concerned this 
act abolishes the distinction which has been made to 
a greater or lesser extent in all previous acts between 
traders and non-traders. Indeed^ so far as we are aware^ 
this distinction is now only traceable (and that to a 
limited extent) in the " order and disposition " clause. 
. A debtor commits an act of bankruptcy in the 
following cases: — 1. If in England or elsewhere he 
makes a conveyance or assignment of his property to 
a trustee or trustees for the benefit of his creditors 
generally. 2. If in England or elsewhere he makes 
a fraudulent conveyance, gift, delivery, or transfer of 
his property, or of any part thereof. 3. If in England 
or elsewhere he makes any conveyance or transfer of 
his property or creates any charge thereon which 
would, under this or any other act, be void as a fraudu- 
lent preference if he were adjudged bankrupt. 4. liwith 
intent to defeat or delay his creditors he does any of the 
following things, namely, (a) departs out of England, 
or (6) being out of England remains out of England, 
or (c) departs from his dwelling house, or {i) otherwise 
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absents himself^ or {e) begins to keep house. 5. If 
execution issued against him has been levied by seizure 
and sale of his goods under process in an action. 6. 
If he files in the court a declaration of his inability 
to pay his debts or presents a bankruptcy petition 
against himself. 7. If the petitioning creditor has ob- 
tained final judgment in an action against him for 
any amount^ and^ execution thereof not haying been 
stayed^ has served on him ia England or^ by leave of 
the court, elsewhere a bankruptcy notice under this act 
requiring him to pay the judgment debt in accordance 
with the terms of the judgment, or to secure or com- 
pound for it to the satisfaction of the petitioner or the 
court, and he does not within seven days after service 
of the notice is effected in England, and in case the 
service is effected elsewhere, then within the time limi- 
ted on that behalf by the order giving leave to effect 
the service, either comply with the requirements of 
the notice or satisfy the court that he has a counter 
claim, set-off or cross demand which equals or exceeds 
the amount of the judgment debt, and which he could 
not set up in the action in which the judgment was 
obtained. 8. If the debtor gives notice to any of his 
creditors that he has suspended or is about to suspend 
payment of his debts. These are the acts of bank- 
ruptcy set forth in clause 4, but there is also another 
under clause 103. By that clause a court having 
bankruptcy jurisdiction may in lieu of committing a 
judgment debtor make a '^ receiving order '/ against 
him, whereupon the judgment debtor will be held to 

c 2 
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have committed an act of bankruptey at the time the 
o^der is made. 

' Tbid last is a new act of bankruptcy; and so ai^ 
the acts of bankruptcy above specified numbered 3, 7 
and 8; and there is also an alteration in that numbered 5, 
iti 'so Jbi* that exeeutton for any amoant (not as h^elo- 
fore for a i^nm tiot less than £50) is now made ati' act 
of bankruptcy. On the other hand^ bankmptcy pro» 
c^edihg^ can lio longed be founded on a debtor sum- 
mori^. •• ••■ -•■ '' \.- ' ' .■ ' •■ ■' 

'Ati a^t of bankruptcy having been committed, d 
barikhiptcy petHibtt ihay be presented to the cdurt-^ 
ihat"'is, as ^i shall hereafter see, either to the High 
Court oi* to the 'Coutity Court having jurisdiction in 
thk district— eithet- by the debtor himself or by onfe 
6v more creditors having the required qnalificaibton 
^clause 5)i The petitioning creditor or ci*edftors ^iist, 
ias under the ^Act Of 1869> be creditors to the amount of 
ifiOO * but whereas tttider the former act his or thfeir debt 
or debts must have been due and payjible at the time 
bf presenting the petition, it is now sufficient if sucfa 
debt or debts are payable at feome certain future time. 
(Clause 6.) It is provided by the same clause that a 
secured creditor can only be admitted as a petitioning 
creditor to the extent of the balance due to him after 
deducting the value of his security. A creditor's 
petition is (by clause 7) required to be duly verified 
and substantiated ; and the same section deals with the 
circumstances under which the court inay or must 
dismiss the petition or stay proceedings upon it. 
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If tbe court is of opii^op, either ;on j^. qredUpv'/l 
or a debtoi*^s petition^ that the debtor i& unable, to 
pay his debts^ and that proceedings ought therefore 
to go on, it will proceed (clauses 5 aud 9) to make 
what is called a Receiving order* This order^ which i9 
one of the new features of the aoti does not make the 
debtor a, bankrupt, divest him of. his pr^operty or sub* 
ject him to the forfeitures or disabilities conneqnent 
on bankruptcy. All that it docs is to nominiitq an 
officer of the court appointed by the Board of Ti)^ 
to act as offipial receiver of the debtoyr^s prop^y^ 
and to stay proceedings by un8^^vG4 jCiieditpra^'if 
The debtor's property being thus vested in 4he official 
receiver and proceedings calculated ,to affeot it having 
b^n stayedj the «^ct nei^t pi^ovides (clause 15) 
that aa soon as n)ay be after the making of a receiving 
order against a debtor a general meeting of his 
creditors (called ^'the first meeting of creditors'') 
shall be held, for the purpose of (considering 
wliether a pro{K>sal for a composition or scheme of 
artangement shall be entertained qr the debtor i^all 
be adjudged bankrupt.f The mode of summoning 

- ■ 

* Clauses 10, 12, and 13 give the court the power to appoint an 
ixiterim reeeiver after the presentation of a bankroptcy petition, but 
before the making of a receiving order, enable tbe official receiver to 
appoint a special manager under certain circumstances and conditions ; 
and provide for the advertisement of the receiving order in the Gazette 
and in a looal newspaper. 

f By clause 16 the debtor mnst, on a receiving order, being made, 
supply the official receiver with a statement of his affairs in tbe pre- 
scribed form and verified by affidavit. If this statement (which iis to 
be open to th^ inspection of creditors) be not duly euffieicnt, the 
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Xhe first and subsequent meetings of creditors^ and 
also the manner of voting thereat, are the subject of 
elaborate rules which are contained in the first 
schedule to the act. We shall notice these rules in 
their proper place. (See post p. 56.) 

The creditors at their first meeting may determine (1) 
that the debtor shall be forthwith made a bankrupt ; but 
on the other hand they may (2) either at that meeting 
or at any adjournment thereupon resolve by a special 
resolution^ to entertain a proposal for a composition 
or for a scheme of arrangement of the debtor's afi^airs. 
If they adopt the former course the bankruptcy will 
at once proceed. But if they adopt the latter course, 
the effect of their resolution will be only provisional. 
In order that it may take permanent effect it will 
require not only the sanction of a subsequent meeting 
of creditors, but the approval of the court (clause 18). 

By another section the mischievous element of secrecy 
which vitiated the proceedings under the Act of 1869 
will be entirely eliminated, for it is provided (by clause 
17) that every debtor against whom a receiving order 
is made shall be publicly examined in court as to his 
conduct, dealings^ and property; the ofiicial receiver 
is to take such part in the examination as the Board 
of Trade directs; the creditors may also put ques- 
tions, and the debtor must answer all questions 



court may, on the application of the official receiver or a creditor, 
adjudge the debtor bankrupt. 

* I.e. , a resolution decided by a majority in number and three- 
fourths in value of the creditors present personally or by proxy. 
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which may be properly put to him. Not until after 
the public examination in open court can the meeting 
of creditors for the confirmation of any scheme of 
arrangement or proposal of composition be held 
(clause 18) y neither can such a meeting take place 
until there has been circulated amongst the credi- 
tors a notice stating the terms of the proposal^ 
together with a report of the official receiver thereon. 
If the composition or scheme of arrangement is 
accepted by the requisite majority of creditors^ it 
will, as we have already said, still require the ap- 
proval of the court, which may be withheld if after 
hearing a report from the official receiver " the court 
is of opinion that the terms of the composition or 
scheme are not reasonable, or are not calculated to 
benefit the creditors, or if any such facts are proved 
as would under this act justify the court in refusing, 
qualifying or suspending the debtor's discharge/^* 
If the court approves the composition or scheme it 
will then, but not till then, become binding on all 
the creditors so far as relates to any debts due to 
them from the debtor and provable in bankruptcy. 
Its provisions may be enforced by the court on 
the application of any person interested ; but if de- 
fault be made in payment of any instalment due in 
pursuance of the composition or scheme, or it appears 
to the court " that the composition or scheme cannot, 
in consequence of legal difficulties or for any sufficient 

* See as to these post p. 27 of the introduction and clause 28 of 
the act. 
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cauAQ, proceed without injustice or ttndM6 deby to the 
creditors or the debtor^ or that the approval of the 
court was obtaixued by fraud, the court may, if it thinks 
fitj on application by any. person interested, adjudge 
the debtor bankrupt/^ It only remains to add«^in 
connection with the procedure by arrangement or 
composition under the sanction of the court, that if a 
trustee be appointed to administer the debtor'a pro- 
perty or manage his business, he will have alt the 
powers that are given, by Fart V. of the aet^^which 
we^shall notii^ in due^opiirse,|*^r-'to a trustee in bank- 
ruptcy. 

So much for procedure by composition or arrange- 
ment. If a rximposition or scheme is not accepted 
by the creditors at the first or any subsequent meet- 
ing, if it is not approved by the court, or if die 
creditors resolve that it is expedient the debtor ahall 
be adjudged bankrupt, the court will accordingly 
(clause 20) adjudge the debtor bankrupt, and his 
property will vest in a trustee. The creditors may 
(clause 21) appoint the trustee, or they may leave 
his appointment to the committee of inspection 
(clause 22). The trustee must give security to the 
satisfaction of the Board of Trade, who may object 
to his appointment (subject to an ultimate appeal 
to the High Court), on the ground that it has not 
been made in good faith by a majority in value of 
the creditors voting, or that he is unfit to act> or that 
he is not likely to act in the interest of the creditors. 

* iSpe post p. 42t 
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If the ^reditofft (clause 21) fail to appoint a trustee 
ivithin four weeks froin the date of the receiving order, 
or within a longer period if negotiations for a composi- 
tion or arrangement are pending^ the Board of Trade 
are to appoint some At person to be the trastee^ sub- 
ject to the right of the creditors to appoint a trustee 
at any subsequent lime. During any vacancy in the 
trusteeship the official receiver will act as trustee^ 
land although his more active duties connected with 
the management of tho property will be suspended 
on the appointment of a trustee^ he will, as we shall 
see at a later period of the act, continue to watch the 
adniimstration of the estate, and will, if necessary, take 
action in the interests of justice. In addition to a 
trustee the creditors qualified to vote* may (by clause 
S2)> at their first or any subsequent meeting, appoint a 
committee of inspection^ which must consist of credi- 
tors qualified to vote ; not moi^ than five, nor less than 
three in number. The meetings of the committee^ 
thieir mode of action, the resignation^, vacation of or 
Temoval from office, of any of their numbers, and other 
nlatters^ are regulated by the same clause, which con- 
cludes by enacting that if a committee of inspection 
be not appointed, any act or thing or any direction 
or permission authorized or required to be done or given 
by the committee may be done or given by the Board of 
Trade on the application of the trustee. Finally, the 
creditors may (by clause 23), at any time after adjudi- 
cation, resolve by special resolution to entertain a com- 

* As to which creditors are quaJilled to yote see pchedule I. 
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position or scheme^ whereupon the same proceedings 
ensue as in case of composition or scheme of arrange- 
ment before adjudication. If the court approves the 
composition or scheme it may make an order annul- 
ling the bankruptcy on such terms as it deems fit. 
And if default is made in carrying out such scheme 
or composition^ the court may order the bankruptcy 
to be revived. 

The next portion of the bill deals with the control 
to be exercised over the person and property of the 
debtor. By clause 24 every debtor against whom a 
receiving order is made, must attend the first meet- 
ing of his creditors, submit to such examination, and 
give such information as the meeting may require. 
He must also give such inventory of his property, suoh 
list of his creditors and debtors and of the debts due 
to and from them respectively, submit to such exami- 
nation in respect of his property or his creditors, attend 
such meetings of his creditors, wait at such times on 
the oflScial receiver, special manager, or trustee, execute 
such powers of altering conveyances, deeds and instru- 
ments, and generally do all such acts and things in 
relation to his property and the distribution of the 
proceeds amongst his creditors as may be reasonably 
required, or may be prescribed by general rules or be 
directed by any special order of the court. If ad- 
judged bankrupt he must aid to the utmost of hie 
power in the realisation of his property and the dis- 
tribution of the proceeds amongst his creditors. If 
he wilfully fails to perform the duties imposed on him 
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by this section^ or to deliver up possession of any part 
of his property divisible amongst his creditors, he will, 
in addition to any other punishment to which he may 
be subject [See the Debtors' Act 1869 in the Appen- 
dix], be guilty of a contempt of court, and may be 
punished accordingly. By clause 25 the court is autho- 
rised to order the arrest of a debtor on whom a bank- 
ruptcy notice has been served, or against whom a 
bankruptcy petition has been presented, if there be 
reason to believe that he is about to go abroad, to 
conceal or remove his goods or books of account or 
documents, or in other ways avoid, delay or embarrass 
the proceedings against him. By clause 26 the official 
receiver or trustee is enabled to obtain an order on the 
Post Master General for the redirection and delivery 
to himself of the debtor^s letters; while clause 27 
gives the court large and ample powers for the discov- 
ery of the debtor's property either in his own posses- 
sion or in that of any other person. 

The Discharge of the Bankrupt is the subject of 
clauses 28 to 31. The first of these provides that at 
any time after being adjudged bankrupt the bankrupt 
may apply to the court for an order of dischiirge ; but 
the application is not to be heard until the public 
examination of the bankrupt is concluded. It will 
then be heard in open court. Notice of the day 
fixed for the hearing is to be published and sent to 
the creditors. On the hearing of the application 
the court is to take into consideration the report of 
the official receiver as to the bankrupt's conduct and 
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affairs^ and may either gr^t the order UDisondkicmftlly, 
or may refuse^ or saspend it^ or qualify it by conditions 
as to after-acquired property^* on proof of any of the 
following facts : — 

(a.) That the bankrupt has omitted to keep such 
books of account as are usual and proper in the busi- 
ness carried on by him and as suflictently disokxie his 
business transactions and financial poeitiini during the 
three years immediately preceding his bankruptey. 

{b,) That the bankrupt has continued to trade aftet 
knowing himself to he insolvent. . > . 

(c.) That the bankrupt has contracted any: debt 
provable in bankruptcy without having at the time of 
contracting it any reasonable or probable ground of 
expectation (proof whereof shall lie on him) of being 
able to pay it. 

(d.) That the bankrupt has brought on his bank- 
ruptcy by rash and hazardous speculations or unjustii 
fiable extravagance in living. - ' 

(«.} That the bankrupt has put any of his creditors 
to unnecessary expense by a frivolous or vexatious 
defence to any action properly brought against hitbi 

(/.) That the bankrupt has within three months 
preceding the date of the receiving order against 
him, when unable to pay his debts as they became 

* The provisions of the Act of 1869 (sect. 54), under which an unr 
discharged bankrupt was protected for three years from the close q| 
his bankruptcy, are not reproduced ; and provision is macfe for 
enabling the Court to make an order under which a. bankrQpt'A;|^t<ir>> 
acquired property may be recovered and applied for the benefit of ki^ 
creditors. 
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intf givien an undue preference to any of his cre- 
ditors. 

{ff,) That the bankrupt has on any previous occasion 
been adjudged bankrupt or made a statutory compo- 
sition or arrangement with his creditor. 

(A.) That the bankrupt has been guilty of any fraud 
or fraudulent breach of trust. Moreover, it is now 
provided by clause 29 — one of the new clauses of the 
act — that if a bankrupt^ or a person compounding with 
his creditors, has made an ante-nuptial settlement, 
not being at the time able to pay his debts without 
the aid of the property comprised in the settlement^ and 
with intent to defeat or delay his creditors^ the Court 
tnay refuse or suspend his discharge^ or grant it subject 
|o cdndittons^ or refuse to approve a composition or 
arrangement^ as if the debtor had been guilty of fraud. 
~ • An order of discharge will (clause 30) release the 
baikkrupt from all debts provable in bankruptcy with 
the exception of : — Any debt due on a recognisance^ or 
any debt with which the bankrupt may be chargeable 
at the suit of the Crown, or of any person for any 
offeiK^e against a statute relating to any branch of the 
public revenue, or at the suit of the sheriff or other 
public officer on a bail bond entered into for the ap- 
pearance of any person prosecuted for any such offence. 
From these excepted debts he will not be discharged 
unless the Treasury signify their consent in writing. 
Xheipi by clause 31 — which is another new provision 
of the present act— an undischarged bankrupt who 
obtains goods on credit from any person to the extent 
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of £20 or upwards without informing such person of 
his status is to be held guilty of a misdemeanour^ 
and may be punished as if he had been guilty of a 
misdemeanour under the Debtors Act. 

The disqualifications arising from bankruptcy are 
imposed by clauses 32 to 36, which not only consoli- 
date but amend the provisions of several acts of parlia- 
ment dealing directly or incidentally with this subject. 
Not only will a bankrupt peer be as heretofore unable to 
sit or vote in the House of Lords or on any committee 
thereof, or to be elected as a representative peer of 
Scotland or Ireland, but the position of such bankrupt 
peer is assimilated to that of a member of the House 
of Commons by making mere discharge insufficient 
to rehabilitate him. Adjudication is made a disqualifica- 
tion for sitting or voting in the House of Commons (the 
seat being vacated at the expiration of one year from 
the date of the order); and not only for holding, but for 
appointment or election to the offices of justice of the 
peace, mayor, alderman, councillor, guardian of the 
poor, member' of sanitary authority, school board, 
highway board, burial board, or select vestry. In all 
cases disqualification continues until it is removed by 
the annulment of the bankruptcy, or by the discharge 
of the bankrupt, with a certificate that the bankruptcy 
was caused exclusively by misfortune. The subject of 
the annulment of bankruptcy, is dealt with in connec- 
tion with this portion of the act, clause 35 providing 
that the court may annul a bankruptcy, where it is of 
opinion, that the debtor ought not to have been ad- 
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judged bankrupt^ or on proof that the debts of the 
bankrupt are paid in full. We have already seen that 
(by clause 23) the court may annul a bankruptcy on 
approving a composition or scheme of arrangement. 

The Administration of Property is the subject of 
Fart III. of the act. Clause 37 describes the debts 
provable iu bankruptcy. After ( 1 ) excluding from proof 
all demands in the nature of unliquidated damages 
arising otherwise than by reason of a contract, promise, 
or breach of trust, and (2) providing that a person 
having notice of any act of bankruptcy, available for 
grounding a receiving order against the debtor, shall 
not prove under the order for any debt or liability 
contracted by the debtor, subsequently to the date of 
his so having notice, — it enacts that ''save as aforesaid, 
all debts and liabilities, present or future, certain or 
contingent to which the debtor is subject at the date 
of the receiving order, or to which he may become 
subject before his discharge by reason of any obliga- 
tion incurred before the date of the receiving order, 
shall be deemed debts provable in bankruptcy.'' Mu- 
tual credit and set-off are allowed under clause 38, but 
subject to the condition that a person shall not be 
able to claim the benefit of set-off against the pro- 
perty of a debtor, if at the time of giving credit to 
the debtor he had notice of his having committed an 
act of bankruptcy. With respect to the mode of 
proving debts, the 39th clause provides that the rules 
in the Second Schedule (which see post p. 236) are to 
be observed. In the distribution of the property of a 
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bankrupt^ there are (dause 40) to be paid iu prioritjr 
to all other debtsi all parochial or other local rates 
due from the bankrupt at the date of the reccdviog 
order^ and having become due and payable within 
twelve mouths next before such time; all assessed 
taxesi land tax, property or income tax assessed ; on 
him up to the fifth day of April next before the 
date of the receiving order^ and not exoeedkig on 
the whole one yeai-'s assessment; and all wages and 
salary of any clerk or servant, labourer or work- 
man, in respect of services rendered to the baok- 
rupt during four months before the dale of the 
receiving order, but not exceeding in each ease the 
sum of £50. In the case of partners, joinl^estate 
is to be applicable, in the first instance, in the 
payment of joint debts, and the separate estate of 
each partner in payment of his separate debts^ The 
trustee may, subject to an appeal to the ceurt {clause 
41), return a portion of the fee paid by an apprraitice 
or articled clerk of the bankrupt. And (clause 4S) 
the landl(»rd is entitled to distrain for one year's rent 
accrued due prior to the order of adjudication. Subject 
to these priorities, all debts proved in the bankruptby 
are (clause 40) to be paid pari passu ; and should 
there be a surplus, with interest, as stated in the 
clause. 

In regard to the property available for the payment 
of debts, the bankruptcy of the debtor will (under clause 
43) have relation back to, and commence at the time of 
the act of bankruptcy being completed, on which a 
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reoeitmg order is matte ;* or if the bankrupt » proved 
to have conitnitted more acta of bankruptcy than one, 
th^n it will have relation back to and comment at the 
time of the first of the acts of bankruptcy proved to have 
been committed by the bankrupt, within three months 
next preceding the date of the receiving order. Speak- 
ing generally, the assets of the bankrapt divisible 
atrtongftt his cre8i<k)r8 comprise (elause 44) all property 
whi«h belongs to, or is vested in him at the com- 
mencement of his bankruptcy, or may be acquired by, 
or devolve upon hiiti' before bis disciharge. The trus- 
tee may also exercise for thfe benefit of the creditors 
all* powers over propefrty (ekeeist that of presentation 
to a vacant ecclesihstical benefice) which the bankrupt 
might have exercised for his own benefit ; and he may 
also take pos^ssion of all goods of whieh at the com- 
nveticement of his bankruptcy the bankrupt was in 
the course of his tradef in possession as reputed owner 
with the consent and permission of the true owner. 
But, on the other hand, the creditors will not be 
entitled to property held by the bankrupt in trust for 
any other person; or to the tools (if any) of his 
trade and the necessary wearing apparel and bedding 
of himself, his wife and ehildi*en, to a value not 
exceeding ^0 in the whole. 

* This provision is of course new, so far as it introduces a reference 
to the receiving order. 

t ThiB is A ch&nge in the law. Formerly all goods in possession of 
a trader as reputed owner passed to his creditora. Under this dauie 
the goods must be in possession of the bankrupt in the course of hie 
trade. 

D 
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A very important branch of the Bankruptcy Law 
relates to the effect of bankruptcy on antecedent 
trangactions. Bv clause 45 an execution creditor will 
not in future be able to retain the benefit of an 
execution or attachment as against the trustee in 
bankruptcy of the debtor, ^^ except so far .as he has 
before having notice of the presentation of a bank- 
ruptcy petition by or against the debtor enforced the 
execution by sale of the property seised or enforced 
the execution by receipt of the debt attached/^ And 
by clause 46 not only must the sheriff deliver to the 
trustee goods which he has taken in execution if 
before sale he receives notice that a receiving order is 
made ; but it is provided that in future^ whenever the 
goods of a debtor are sold* under an execution in 
respect of a judgment for a sum exceeding j£20 ; the 
sheriff must (after deducting the costs of the execu- 
tion) retain the proceeds for 14 days. If during that 
time he has notice of a bankruptcy petition being pre- 
sented against the debtor^ he must^ on adjudication^ 
pay over the balance to the trustee. If he has no 
such notice^ or no such adjudication takes place^ he 
will, of course, hand over the balance to the execu- 
tion creditor. It seems hardly likely that, under 
these clauses, any serious difficulty can occur in 
adjusting the claims of the two classes of creditors 
to whom we have referred; nor can it be denied 

* By clause 145 sales under an execution for a sum exceeding £20 
are, unless the court otherwise order, to be sold by auction after 
public advertisement for three days. 
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that the rights of the general creditors receive full 
protection against any attempt on the part of one 
of their number to enforce his claim to the detriment 
of the rest by means of an execution. 

Voluntary settlements are dealt with by clause 47, 
which provides, generally in conformity with the 
previous law, that any such settlement not being a 
settlement made before and in consideration of 
marriage, or made in favour of a purchaser or incum* 
brancer in good faith, and for valuable consideration, 
or a settlement made on or for the wife or children 
of the settlor, of property which has accrued to th« 
settlor after marriage in right of bis wife^ shall, if 
the settlor becomes bankrupt within two years after 
the date of the settlement be void against the trustee 
in bankruptcy. The same consequence will follow if 
the settlor becomes bankrupt at any subsequent time 
within ten years after the date of the settlement, 
unless the parties claiming under the settlement can 
prove that he was at the time of making it able to 
pay all his debts without the aid of the property 
comprised in the settlement, and — this being a new 
provision — "that the interest of the settlor in such 
property had passed to the trustee of such settlement 
on the execution thereof/' By the second subsec- 
tion of the clause covenants or contracts, made in 
consideration of marriage, for future settlements on 
a wife or children, of money or property, wherein 
the settlor had not at the time of marriage any estate 
or interest, and not being money or property of or in 

D 2 
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right of his wife^ will on his becoming bankrupt 
before the property or money has been actually trans- 
ferred or paid be void against the trustee. Fraudu- 
lent preferences are avoided by clause 48 ; while 
clause 49 affoi*d8 protection to various classes of 
bon^ fide tninsactions and dealings between the bank- 
rupt and creditors or strangers. 

In order to the realisation of the property of the 
bankrupt^ the trustee is (by clause 50) directed to 
take possession as soon as may be of the deeds^ books^ 
documents, and property of the bankrupt. For this 
purpose he is placed in the same position as if he 
were a receiver of the High Court; and is armed with 
the powers appropriate or necessary for obtaining 
possession or dealing with the various classes of the 
bankrupt's property. In order to enable him to per- 
form his duty^ persons acting under the warrant of 
the court are (by clause 51), empowered to seize the 
property of the bankrupt, either in his own possession 
or that of any other person, and with that view to 
break open any house, building, room, &c. Tbe 
sequestration of ecclesiastical benefices is regulated by 
clause 52, which incidentally — and for the first time-^ 
empowers the sequestrator to pay the salary due to any 
duly licensed curate of the church of the benefice (to 
an amount not exceeding d£60), for services rendered 
during four months preceding the date of the receiving 
order. Power is then given (clause 53), to appro- 
priate a portion of the pay or pension of officers of 
the armjr or navy, or civil servants of tlie Crown, tp 
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tile payment of their creditors. Clause 64 provides 
for the vesting of the property of the bankrupt in 
the trustee ; for the ofiBcial receiver acting as trustee, 
until another person is appointed; for the subsequent 
devolution of the property from trustee to trustee, &c. 
The disclaimer of onerous property is dealt with in 
great detail by clause 55. For the provisions of 
this very elaborate and complicated clause we must 
refer our readers to the act itself, merely remark- 
ing here that it introduces several alterations/ which 
will probably be found improvements of the previous 
law. 

The powers of the ti'ustee in dealing with the pro* 
perty of the bankrupt, are the subject of two clauses, 
56 and 57, The first of these relates to matters in 
regard to which he may act alone, while the second 
has reference to matters in regard to which he must 
act with the permission of the committee of inspec- 
tion. The trustee aciinff alone, may sell the property 
of the bankrupt, give receipts for the purchase money, 
prove and draw a dividend in respect of any debt due to 
the bankrupt, exercise any powers vested in the trustee 
by the act or execute powers of attorney, deeds, &c., 
for the purpose of carrying into effect the provisions 
of the act, and deal with any property to which the 
bankrupt is entitled as tenant in tail in the same 
manner as the bankrupt might have dealt with it. 
With the permission of the committee of inspection the 
trustee may carry on the business of the bankrupt 
for the purpose of beneficially winding it up, bring 
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actionsi employ a solicitor or agent, sell the property 
of the bankrupt for a sum x>f money payable at a 
future time, mortgage or pledge the property of 
the bankrupt^ refer disputes to arbitration, com- 
promise debts or claims, and divide in its existing 
form amongst the creditors any property which from 
its peculiar nature or other accessaries,, cannot be 
readily or advantageously sold. So far the provisions 
of these clauses differ from those of the corresponding 
sections of the act of 1869, mainly in requiring the 
trustee to obtain the permission of the committee of 
inspection for carrying on the business of the bank- 
rupt> or for bringing actions relating to the pro- 
perty of the bankrupt* There is then an im- 
portant alteration in the law with respect to the 
manner in which the permission of the committee of 
inspection may be given. Under the 27th section of 
the act of 1863, the committee of inspection might 
give a general permission to do all or any of. the 
things for wbich their sanction was necessary. But 
clause 57 of the present act provides that '^ the per- 
mission given for the purposes of this section shall 
not be a general permission to do all or any of the 
above meptioned things, but shall only be a permission 
to do the particular thing or things for which per- 
mission is sought in the specified case or cases.^^ 

Clause 58 alters the law as to the declaration and 
distribution of dividends. It provides that the first 
dividend, if any, shall be declared and distributed 
within four months after the conclusion of the first 
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meeting of creditors, unless the trustee satisfies the 
committee of inspection that there is sufficient reason 
for postponing it. Subsequent dividends are in the 
absence of any sufficient reason to the contrary, to be 
distributed at intervals of not more than six months. 
Provision is also made for due notice to the creditors 
of the declaration and payment of dividends. Joint 
and separate dividends are the subject of clause 59. 
By clause 60, the trustee is directed to make pro- 
vision in the calculation and distribution of a dividend 
for debts due to persons residing at a distance, 
and not having had time to tender proofs; and 
there is a new and stringent enactment that, sub- 
ject to provision for disputed proofs and claims, and 
for necessary expenses, the trustee, " shall distribute 
as dividend all money in hand/^ The right of credi- 
tors vrho have not proved their debts before the 
declaration of a dividend are reserved by clause 61, 
Clause 62 provides for the payment of a final dividend, 
when the trustee and the committee of inspection are 
of opinion that all the property of the bankrupt has 
been realised, or at any rate so much as can be realised 
without needlessly protracting the trusteeship. No 
action is (by clause 63) to lie against a trustee for 
refusing to pay a dividend, but the court may order 
him not only to pay it, but to pay out of his own 
money interest upon it for the time that it has been 
withheld. By clause 64 the trustee, with the permis- 
sion of the committee of inspection, may appoint the 
bankrupt to manage his property, &c., and may make 
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him an allowanee subject (this is new) to reduction 
by the coart. And this part of the act eonelades by 
a recognition (clause 65) of the bankrupt's right to 
any surplus of his estate which may remain after f>ay« 
ing hia creditors in full (with interest)^ and also tho 
costs of the bankruptcy proceedings. 

In Part IV.^ which deals with the official receivers 
of the Board of Trade, we reach a pwtion of the ael 
which is not on]y entirely new, but is one of thos^e^ upon 
which the efficient working of the measurie^ m«Lst in a 
great degree depend. By clause 66, the Board of Trade 
are empowered to appoint such persons as they tbink 
fit to be official receivers of the debtor's estate. These 
official receivers are to act under the general auti^ority 
and direction of the Board of Trade, but are also to 
be officers of the courts to which they are respectively 
attached. Where mDre than one official receiver is at- 
tached to a court, the receiverships of particular estates 
will be distributed among them. Their duties will have 
relation (clause 68), both to the conduct of the debtor 
and the administration of his estate; As regar^d the 
debtor the official receiver will (clause 69), (1) inves- 
tigate the conduct of the debtor, and report to the 
court whether there is any reason to believe that the 
debtor has committed any act which constitutes a 
misdemeanour under the Debtors^ Act 1869, or uttder 
this act, or which would justify the court in refusing, 
suspending, or qualifying an order for his discharge; 
(2) make such other reports concerning the eon- 
duct of the debtor as the Board of Trade may direct; 



(3) take such part as may be directed by the Board 
of Trade in the public examination of the debtor; 

(4) take such part and give such assistance in rela- 
tion to the prosecution of any fraudulent debtor as the 
Board of Trade may direct. The functions of an offi- 
cial receiver as regards the estate of a debtor are defined 
by clause 70^ which declares that it shall be his duty : 
(1.) To act as interim receiver of the debtor's estate^ 
pending the appointment of a trustee, and when a 
special manager is not appointed as manager thereof. 
(2.) To authorize the special manager to raise money 
or make advances for the purposes of the estate. 
(3.) To summon and preside at the first meeting of 
creditors. (4.) To report to the creditors as to any 
proposal which the debtor may have made with respect 
to the mode of liquidating his affairs. (5.) To adver- 
tize the receiving order, the date of the creditors' 
first meeting, and of the debtor's public examina- 
tion, &c. (6.) To act as trustee during any vacancy 
in the office of trustee. The official receiver is to 
have the same powers as if he were a receiver and 
manager appointed by the High Court, but he is as far 
as possible to consult the wishes of the creditors tcith 
retpeei to the managemetU of the debtor's property^ 
and is not, unless the Board of Trade otherwise order, 
to incur any expense beyond that which may be requi- 
site for the protection of the debtor's property, or the 
disposing of perishable goods. He is to account to 
the Board of Trade, and pay over all moneys and 
deal with all securities in such manner as the Board 
may direct. 
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Part v., of the act, deals with Trustees in Bank- 
ruptcy. The remuneration of a trustee (if any), is 
by clause 72 to be fixed by the creditors or the com- 
mittee of inspection, but it must be in the nature of 
a per centage or commission on the amount realized, 
and on the amount distributed in dividends. The 
Board of Trade may at the instance of one fourth 
in number or value of the creditors reduce the 
amount of remuncfration voted, if they think it un- 
necessarily large. If no * remuneration is voted by 
the creditors to the trustee, he will only be allotred 
such costs and expenses as the taxing master may 
allow. And then comes this important provision, 
which is, we need hardly say, directed against abuses 
which have notoriously prevailed under the act of 
1869 : — "A trustee shall not under any circumstances 
whatever make any arrangement for or accept from 
the bankrupt, or any solicitor, auctioneer, or any 
other person that may be employed about a bank- 
ruptcy, any gift, remuneration, -or pecuniary or other 
consideration whatever beyond the remuneration fixed 
by the creditors and payable out of the estate, nor 
shall he make any arrangement for giving up or give 
up any part of his remuneration, either as receiver, 
manager, or trustee to the bankrupt or any solicitor 
or other person that may be employed about a bank- 
ruptcy.^' The taxation of the costs and charges of 
trustees, solicitors, managers, accountants, auctioneers, 
brokers, and other persons is provided for by clause 73 ; 
and it is then enacted that every trustee shall " in such 
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maimer and at such times as the Board of Trade, with 
the concxirrence of the Treasury, direct/' pay all the 
money received by him to an account called, "the 
Bankruptcy Estates account/' at the Bank of England. 
This is, howevei', subject to the qualification that if 
the committee of inspection satisfies the Board of 
Trade that it is for the advantage of the creditors 
that the trustees should have an account with a local 
bank, the Board is to authorize the trustee to open 
such an account in the name of the debtor's estate, "^^ 
and make his payments into and out of it. But if 
he retains in this account for more than ten davs a 
sum exceeding £bO, or such other sum as the Board 
of Trade authorizes him to retain, then unless he 
explains the retention to the satisfaction of the Board 
of Trade, he will have to pay interest on the excess 
at the rate of £20 per cent., will have no claim 
for remuneration, may be removed from his office by 
the Board of Trade, and will be liable to pay any 
expenses occasioned by his default. The control of 
the Board of Trade over the trustee is still further 
strengthened by clause 78, which requires him to send 
his accounts to the Board for audit not less than 
twice a year; and by clause 81, which requires him to 
send to the Board not less than once a year, a state- 
ment showing, in the prescribed form, the proceedings 
in the bankruptcy up to the date thereof. The Board 

* By clause 75, **no trustee in bankruptcy or under any composi- 
tion or scheme of arrangement shall pay any sums rcceiyed by him as 
trustee into bis priyate banking account." 
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of Trade are to call the trustee to account for any 
misfeasance, neglect, or omission which may appear in 
this statement of his account or otherwise, and may 
require him to make good any loss this occasioned to 
the estate. Moreover by clause 91, the Board of 
Trade are invested with a general control over trustees. 
In the event of any trustee not faithfully performing 
his duties and duly observing all the requirements 
imposed on him by statute^ rules or otherwise, or in 
the event of any complaint being made by a creditor^ 
the Board is to inquire into the matter and take such 
action thereon as may be deemed expedient. Finally 
(by clause 82), the granting or withholding the trus- 
tee's release at the close of the bankruptcy is to rest 
with the Board of Trade, subject to an appeal to the 
High Court. 

The appointment of the trustee rests as we have 
already seen with the creditors (subject to any ex- 
ception taken by the Board of Trade). Clause 81 
empowers them to appoint joint or successive trus- 
tees. It is provided by clause 85 that if a receiving 
order is made against a trustee, he is to vacate his 
office; while by clause 86 the creditors may at a 
meeting specially called for the purpose, remove a 
trustee ; or this step may be taken by the Board of 
Trade, if they are of opinion that the trustee is guilty 
of misconduct, or fails to perform his duty under the 
act. In the latter case, however, the creditors may 
appeal to the High Court against the removal of the 
trustee. Clause 87 provides for the manner of filling 
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any vacancy in the office of trustee ; the official 
receiver acting as trustee while the vacancy continues. 
By clause 89 the trustee is directed to have regard in 
the administration of the bankrupt's estate to any 
directions he may receive from general meetings of the 
creditors, or from the committee of inspection; and 
(clause 90) the bankrupt, the creditors, or any other 
person who is aggrieved by any act of the trustee is 
empowered to apply to the Court, 

This brings us to Part VI. of the act, which is 
occupied with the Constitution, Procedure, and Powers 
of the Court. The courts having jurisdiction in 
bankruptcy, will (clause^ 92) be the High Court and 
such County Courts as the Lord Chancellor does not 
exclude from having such jurisdiction.* The London 
Bankruptcy Court is then (clause 93) united and conso- 
lidated with the Supreme Court of Judicature to which 
its jurisdiction is transferred. Bankruptcy business 
which, if this act had not passed, would have been tran- 
sacted by the Loudon Bankruptcy Court, is (clause 94) 
to be assigned to such division of the High Court as the 
Lord Chancellor may direct, and is then to be ordina- 
rily transacted and disposed of by such one of the 
judges as the Lord Chancellor may name for the 
purpose. If a debtor against or by whom a bank- 

* The same clause enacts that, " a County Court, which at the 
commencement of this act is excluded from having bankruptcy juris- 
diction, shaU be eg excluded until the Lord Chancellor otherwise 
orders." We need hardly say that all the Metropolitan County Courts 
are at present thus excluded. 
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ruptcy petition is presented, has resided or carried on 
business within the London district for the greater part 
of the six months immediately preceding the presenta- 
tion of the petition^ or for a longer period during those 
six months than in the district of any county court, 
or is not residing in England, or if the petitioning 
creditor is unable to ascertain the residence of the 
debtor, the petition is to be presented to the High 
Court. In any other case the petition is to be pre- 
sented to the County Court of the district in which 
the debtor has resided or carried on business for the 
longest period during the six months immediately pre* 
ceding the presentation of the petition (clause 95). 
The following clauses define the London bankruptcy 
district (96), provide for the transfer of proceedings 
from court to court (97), authorize the judge of the 
High Court to exercise bankruptcy jurisdiction in 
chambers (98), prescribe the jurisdiction in bank- 
ruptcy matters of the registrars of the High Court (99), 
give the County Courts the powers and jurisdiction of 
the High Court in bankruptcy matters (100), and 
direct the Board of Trade to make payments in 
accordance with the directions of the Court (101). 
The next clause (102) is an important one. Three of 
its sub-sections give courts having jurisdiction in 
bankruptcy, power to decide all questions of priorities, 
and all other questions whatsoever, whether of law 
or fact which occur in the course of bankruptcy pro- 
ceedings; provide that a court having jurisdiction in 
bankruptcy, shall not be restrained in the execution of 
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its powers by any other court, nor shall any appeal lie 

from its decisions except in manner directed by the 

act; and empower the court to direct the trial of any 

question of fact before a jury in the High Court. So 

far the clause merely re-enacts section 72 of the act 

of 1869 (subject to a proviso which need not detain 

us here) ; but then follow two sub-sections which are 

new. The first of these provides that when a receiving 

order has been made in the High Court, the judge by 

whom it was made, shall have power, if he sees fit, to 

order the transfer to himself of any action pending in 

any other division, brought or continued against the 

bankrupt. The latter provides for the committal of a 

trustee, debtor, or other person who makes default in 

obeying a direction of the Board of Trade or any of 

its officers. 

Another noteworthy alteration and amendment of 
the law is effected by clause 103, which deals with 
judgment debtor summonses. The Lord Chancellor 
is thereby empowered to direct that the jurisdiction 
and powers now vested in the High Court under sec- 
tion 5 of the Debtors^ Act, 1869, shall be assigned to 
and exercised by the judge to whom bankruptcy busi- 
ness is assigned. The Lord Chancellor may also 
direct th^at the whole or any part of such jurisdiction 
and powers shall be delegated to and exercised by the 
bankruptcy registrars of the High Court. A new 
power in reference to judgment debtors is then con- 
ferred by the clause upon courts having bankruptcy 
jurisdiction. It is provided by sub-section 5 that 
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where application is made to such a court for the com- 
mittal of a judgment debtor, " the oourt may, if it 
thinks fitj decline to commit and in lieu thereof, with 
the consent of the judgment creditor, and on payment 
by him of the prescribed fee, make a receiving order 
against the debtor. In such case the judgment debtor 
shall be deemed to have committed an act of bank- 
ruptcy at the time the order is made.* 

In future (by clause 104*}, the appeal in bankruptcy 
matters both from orders of County Courts And ifrom 
those of the High Court will be to h^ Majesty^s 
Court of Appeal. From that tribunal there will, 
with its own leaye, but not otherwise, be as heretofore 
an appeal to the House of Lords. 

Procedure is the subject of clauses from 105 to 
115, which re-enact with some modification, similar 
provisions in the act of 1 869. They give the courts dis- 
cretionary power as to costs, adjournments, or amend- 
ments (105), provide for the consolidation of petitions 
(106), enable a change to be made in the carriage of 
proceedings (107), provide for the continuance of pro- 
ceedings on the death of the debtor (108), and give 
power to stay proceedings (109), to present a bank- 
ruptcy petition against one partner in a firm (110), 
and to dismiss a petition against some respondentia 
only (HI). The property of partners is to be vested 
in the same trustee by clause 112, while clause 118 
deals with actions by the trustee and the bankrupt's 
partner, clause 114 with actions on joint contracts, and 
clause 115 with proceedings in the partnership name. 
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Regi^tmi's' at other ofRcers of any court having 
bankruptcy jurisdiction, are- (clause 116) reodenred 
incapable of being elected or sitting as members of 
tbe- H^ui^ of Commons, and are declared liable to 
dismissal from office if they act, either directly or in- 
direetly, or if their clerks or partners act as solicitors 
in any proceedings in bankruptcy, or on any prosecu- 
tion of a debtor by order of the court,* 

Classes 117 to 120 substantially re-enact corre- 
sponding clauses in the act of 1869, providing for the 
enifovceAieiii of orders of court througboiit tbe United 
Kingdoni, and lor the enforcement of the wammts of 
the English eourts^ in Scotiimd, Irefand, the Isle of 
Man, the Channel Islands, fec» 

Part VII. is another novel and important division 
of the act* : It deals with a great evil, and ^ill 
remove a great injustice. Heretofore, while debtors 
in:large amounts have been able through bankruptcy 
to obtain a discharge from their debts, no similar 
mode^ of release has been open to small debtors, who 
have been left to struggle as best they might with 
auccessive or contemporaneous' county court sum- 
monses, and with liability to as many commitments 
by these tribunals. In this respect it can hardly be 
denied that there was one law for the rich and another 
fo^ the poor. Frofii this reproach the present Act, so 
far as it goes, will relieve our legal system. We have 
alnBady seen that in future a court having bankruptcy 

* But officers appointed before passing of this Act may stiU act as 
Bolieitort to the extent permitted bj elanse 69 of tbe BankmptOT 
Act of 1869. 

£ 
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.jurisdiction will be able to make a judgment debtor 
bankrupt^ instead of committing him to prison. It is 
provided under the first clause of the present part of 
the act (clause 121) that when a petition is presented by 
or against a debtor^ if the court is satisfied by affidavit 
or otherwisej or the official receiver reports that the 
property of the debtor is nOt likely to exceed in value 
£300^ the court may make, an order that the debtor's 
pioperty bfi adpiinistered iq a summary manner. In 
th^it Case the official receiver will be the tru&tee^ 
Tfa^re; wiU be fio committe^e of inspection; but; the 
official receiver may do^ with the permission of the 
Board of Tradcj all things which may be done by the 
trustee with the permission of the committee, of in^ 
spection. Other modifications of the provisions of the 
act may be made by general . rules with a view to 
saving expepse and simplifying procedure. The clause 
concludes by a proviso that the creditors may at any 
time, by a special proviso, resolve that thereupon some 
persouj other than the official receiver^ shall be ap-. 
poiqted trustee in the bankruptcy^ and thereupon the 
bankruptcy shall proceed as if an order for summary 
administration had not been made. The above clause> 
it. will be seen, merely contemplates a cheap form of 
]|piankxuptcy. In that way it will^ no doubt, be valu* 
able in the case of small traders, or persons in a 
correspojiding rank in life. But it would not mpet tjii5 
qase of a working manor a clerk with a number of 
small debts^ which he has no means of paying in full. 
This is,.how€Y:er, fully done by the next clause (liSt), 
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which provides that when a judgment has been obtained 
in a county coupt, and the debtor is unable to pay the 
amount forthwith, but alleges that his whole in- 
debtedness amounts to a sum not exceeding £50, 
inclusive of the debt for which the judgment is 
obtained, the court may make an order for the ad- 
ministration of his estate, and for the payment of his 
debts by instalments or otherwise, and either in full or 
to such extent as to the County Court under the cir- 
cumstances appears practicable, and subject to any 
conditions as to his future earnings or income which 
the court may think just. When this order is made 
no creditor is to have any remedy against the person 
or property of the debtor in respect of any debt which 
the debtor has notified to a County Court, except with 
the leave of that court, and on such terms as that 
court may impose ; and any County Court, or inferior 
court, in which proceedings are pending against the 
debtor in respect of any such debt is, on receiv- 
ing notice of the order to stay such proceeding. 
This is followed up by a provision that if the 
debtor makes default in the payment of any instal- 
ment payable in pursuance of any order under this 
section he shall, unless the contrary is proved, be 
deemed to have had since the date of the order the 
means to pay the sum, in respect of which he has 
made default, and to have refused or neglected to pay 
the same. He will then be liable, as at present, to be 
committed to prison under the Debtors^ Act. These 
are the principal provisions of the clause, which, 

E 2 
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however, contains several others, for which we must 
refer our readers to the act. It is obvioHs that the 
efficiency of the clause, and its smooth working, will, 
in a great measure, depend on the manner in which 
it is carried into effect. Upon this we are not at pre- 
sent in a position to say anything, as the pFocednre 
will be regulated by the general rules which are to be 
made under the act. But it may, at anj rate, be said 
that the act furnishes the outlines of a system on 
which it ought not to be difficult for the courts to do 
justice between small debtors and their creditors. 

Part VIII. of the act is devoted to what are 
described as "supplemental provisions.^^ Of these 
the most interesting and important is clause 12o, 
which provides for the administration in bankruptcy 
of the estate of a person dying insolvent. Any 
creditor of the deceased debtor, whose debt would have 
been sufficient to support a bankruptcy petition 
against such debtor bad he been alive, may present 
to the court a petition praying for an order for the 
administration of the estate of the deceased debtor 
according to the law of bankruptcy. This order may 
be made, unless the court is satisfied that there is 
reasonable probability that the estate will be sufficient 
for the payment of the deceased's debts. But no 
order of the kind will be made until the expiration 
of one month from the grant of probate or letters 
of administration, except with the concurrence of the 
legal personal representative of the deceased debtor, or 
unless the petitioner proves that the debtor commit^d 



INTBODUCTION. 63 

an act of bankruptcy within three months previous to 
his decease. Nor is any petition for administration 
under this section to be presented to the Bankruptcy 
Court after proceedings have been commenced in any 
court of justice for the administration of the deceased 
debtoi'^s estate. The latter court may, however, on 
proof that the estate is insufficient to pay its debts, 
transfer the proceedings to the court exercising 
jurisdiction in bankruptcy, which may thereupon 
make an order for the administration in bankruptcy. 
In that case the estate will vest in the official receiver 
as trustee, and he will deal with it in accordance with 
the provisions of the Act. He will, however, be bound 
to pay the proper funeral and testamentary expenses in 
priority to other claims. 

There then follow a number of clauses, which 
need not detain us here, with reference to general 
rules, fees, salaries, expenditure and returns; to 
evidence ; to the mode of computation of time for the 
purposes of the act ; to the service of notices ; to formal 
defects; and to exemptions from stamp duty. Clauses 
145 and 146 are of more general interest, besides being 
amongst the novel provisions of the act. The former 
enacts that when the sheriff sells the goods of a 
debtor under an execution for a sum exceeding £20 
(including legal incidental expenses) the sale must 
(unless the court from which the process issued other- 
wise orders) be made by public auction, and not by 
bill of sale or private contract, and must be publicly 
advertised by the sheriff on and during three days 
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next preceding the day of sale. The latter will put 
a stop to the evasion of the Bankruptcy Act by the 
device of seizing goods under a writ of elegit. It 
provides that in future the sheri£f shall not^ und^r a 
writ of elegit^ deliver the goods of a debtor^ nor shall 
a writ of elegit extend to goods. No writ of levari 
facias is hereafter to be issued in any civil proceeding. 
Clause 150 enacts that^ save as herein provided^ the 
provisions of the Act relating to the remedies against 
the property of a debtor^ the priorities of debts^ the 
effect of a composition or scheme of arrangement, and 
the effect of a discharge, shall bind the Crown. The 
right of audience which solicitors had before the chief 
judge in bankruptcy is saved to them in the High 
Court by clause 151. 

A number of clauses, entitled ** transitory pro- 
visions/^ deal with the administrative arrangement 
which it may be necessary to make on the new 
act coming into operation. By clause 162 un- 
claimed and undistributed dividends or funds under 
any bankruptcy, composition, or scheme of arrange- 
ment, pursuant to this or previous Bankruptcy Acts, 
are to be ]3aid by the trustee, in whose hands they 
remain, into the Bankruptcy Estates Account at the 
Bank of England. The Board of Trade are armed with 
powers to secure the carrying out of this provision. 

The punishment of fraudulent debtors is then 
provided for; and it will be seen that the arm of 
the law is materially strengthened. By clauses 
163 and 164, sections 1 1 and 12 of the Debtors' 
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Act, 1869, relating to the punishment of fi*audulent 
debtors, and imposing a penalty for absconding 
"vvith property, are to have effect as if there were 
substituted therein for the words ^' if after the pre- 
sentation of a bankruptcy petition against him *' the 
-words *'if after the presentation of a bankruptcy 
petition by or against hini/^ The provisions of the 
Debtors' Act, 1869, as to offences by bankrupts are 
to apply to any person, whether a trader or not, in 
respect of whose estate a receiving order has been 
made as if the term '^bankruptcy'' in that act'in- 
cluded a person in respect of whose estate a receiving 
order had been m^de. And section 16 of the same 
act is to have effect as if the term " a trustee in any 
bankruptcy " included the official receiver of a bank- 
rupt's estate, and is to apply to offences under this 
Act as well as to offences under the Debtors' Act 
of 1869. The next three clauses are extremely 
important. By clause 166 the Bankruptcy Court 
is empowered to commit for trial either the bank- 
rupt*« or any other person who has, in the opinion 
of the court, been guilty of any offence which is by 
statute made a misdemeanour in cases of bankruptcy. 
By clause 166 the Public Prosecutor is* directed to 
institute and carry on feuck prosecutions. ' Aftd by 
clause 167, when a debtor has been guilty of any 
criminal offence, he is not to be exempt from prosecu- 
tion by reason of the fact that he has obtained his 
discharge, or that a composition or scheme of arrange- 
ment has been accepted or approved. 
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After ihe usaal interpretation and repeal clauses, 
the act coneludes with the important provision that 
from ihe date of its passing no composition or liqui- 
dation under sees. 125 and 1*26 of the Bankruptcy 
Act^ 1869^ shall he entered into or allowed without 
the sanction of the court or I'c^trar having juriBdic- 
tion in the matter ; and further that sueh sanction is 
not to be granted unless the composition or liquidation 
appears to be reasonable and calculated to benefit the 
great body of creditors. 

Five schedules are appended to the act. 

The first schedule relates to the meetings of creditors. 
It provides that the official receiver is to summon and 
j)rcside over the first meeting of creditors, and that 
subsequent meetings .are to be summoned either by 
the official receiver or by the trustee. Regulations are 
made as to the time and place at which such meetings 
are to be held, and the notice of them which is to be 
given. The creditors who are entitled to vote at these 
meetings are then defined, with special reference to 
the conditions under which secured creditors or the 
holders of current bills or notes may vote. The 
chairman of any meeting is to have the power of 
admitting or rejecting a proof for the purpose of 
voting. Creditors may vote either in person or proxy. 
Every instrument of proxy is, however, to be in the 
prescribed form,- and is to be issued by the official 
receiver, or, after the appointment of a trustee, by the 
trustee, and every insertion therein is to be in the 
handwriting of the person giving the proxy. A 
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creditor may give a general proxy to his manager or 
clerk, or any other person in his regular employment. 
in that case the proxy must state the relation in 
which the person to act thereon stands to the creditor. 
A creditor may give a special proxy to any person to 
vote at any specified meeting or adjournment thereof, 
or for or against any specific resolution, or for any 
specified person as trustee or member of a committee 
of inspection. No proxy is to be used unless it be 
deposited with the official receiver or trustee before the 
meeting at which it is to be used. The next rule is 
very important. It is as follows :— < 

Where it appears to the satisfaction of the court that any solicita- 
tion has been used by or on behalf of a trustee or receiver in 
obtaining proxios>, or in procuring the trusteeship or receivership, 
except by tbo direction of a meeting of creditors, the court shall have 
power, if it think fit, to order that no remuneration shall be allowed 
to the person by whom or on whose behalf such solicitation may have 
be«ii exercised, notwithstanding any resolution of the committee of 
inspection or of the credltora to the contrary. 

Another rule provides that — 

A meeting shall not be competent to act for any purpose, except 
the election of a chairman, the proving of debts, and the adjournment 
of the meeting, unless there are present, or represented thereat, at 
least three oreditors, or all the creditors if their number does not 
exceed three. 

The last rule is also noteworthy : — 

No person acting either under a general or special proxy shall vote 
in favour of any resolution which would directly or indirectly place 
himself, his partner or employer, in a position to receive any re- 
muneration out of the estate of the debtor otherwise than as a 
creditor ra^teably with the other oreditors of the debtor, provided that 
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when any poraon hoUU ipeciml piimes to voie for the appointmeni of 
himself u trastee, he may use the said proxies and vote aocoxdinglj. 

The second schedule deals with the proof of debts. 

It provides that every creditor is to prove his debt as 

soon as may be after the making of a receiving order, 

and it prescribes the method in which this is to be 

done. If a secured creditor realizes his security^ he 

may prove for the balance due to him^ after dedacting 

the net amount realized. But if he surrenders his 

security to the official receiver or trustee for the 

general benefit of the creditors^ he may prove for his 

whole debt. If a secured creditor either realizes or 

surrenders his security, he must, before ranking for 

dividend, state in his proof the particulars of his 

security, the date when it was given, and the value 

at which he assessed it, and will be entitled to receive 

a dividend only in respect of the balan.ce due to him 

after deducting the value so assessed. Where a 

security is so valued the trustee may at any time 

redeem it on payment to the creditor of the assessed 

value ; and if the trustee is dissatisfied with the value 

at which a security is assessed, he may require that 

the property comprised in it be offered for sale by 

public auction. The creditor may at any time require 

the trustee to elect whether he will or will not exercise 

his power of redeeming the security or requiring it to 

be realized; and if the trustee does not, within six 

months after receiving the notice, signify in writing 

to the creditor his election to exercise this power, he 

will not be entitled to exercise it, and the amount of 
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the debt will be reduced by the amount at which the 
security has been valued. Power is given to a creditor 
to amend the valuation of his security on certain con- 
ditions. If a creditor after having valued his security 
subsequently realizes it, or if it is realized under the 
provisions of a previous rule, the net amount realized 
is to be substituted for the amount of any valuation 
previously made by the creditor, and is to be treated 
in all respects as an amended valuation made by the 
creditor. If a secured creditor does not comply with 
the foregoing rules, he will be excluded from all share 
in any dividend. Other rules relate to proof in respect 
of distinct contracts, to periodical payments, to the pay- 
ment of interest, and to the proof of debts payable at 
a future time. The trustee is to exmaine every proof, 
and in writing admit or reject it in whole or in part, 
or require further evidence in support of it. If he 
rejects a proof, he must also state the grounds of his 
rejection in writing. * The court is empowered to vary 
or expunge proofs. And the of&cial receiver is, before 
the appointment of a trustee, to have all the powers of 
a trustee with respect to the examination, admission, 
and rejection of proofs. 

In the third, fourth, and fifth schedules we have a 
list of the Metropolitan County . Courts (constituting 
the London bankruptcy district), an enumeration of 
tiie statutes relating to unclaimed dividends, and a 
statement of the acts, wholly or partially repealed by 
the present measure. 
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[25tb Angast) 1883.] 

An Act to amend and consolidate the Law of 

Bankruptcy. 

Be it enacted by the Queen^s most Excellent Majesty, 
by and with the advice and consent of the Lords 
Spiritual and Temporal^ and Commons^ in this present 
Parliament assembled, and by the authority of the 
same, as follows : 

Preliminary. 

1. Shcyrt Title of Act, — ^This Act may be cited as 
« The Bankruptcy Act, 1883/^ 

2. Extent of Act, — This Act shall not, except so 
far as is expressly provided, extend to Scotland or 
Ireland. 

3. Commencement of Act, — This Act shall, except 
as by this Act otherwise provided, commence and come 
into operation from and immediately after the thirty- 
first day of December one thousand eight hundred and 
eighty-three.* 

* But by clause 170 the Act comes into operation immediately on 
its passing, in reference to proceedings nnder 32 & 33 Vict. c. 71 
(the Bankruptcy Act, 1869), as. 126 & 126. 
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PART I. 

Proceedings from Act op Bankruptcy to 

Discharge. 

Acts of Bankruptcy. 

4. Acts of Bankruptcy. — (1.) A debtor* commits an 
act of bankruptcy in each of the following cases : — 

* That ifl any debtor. It will be obsenred that this section, -which. 
defines acts of bankraptoyi abolishes all the previoudy existing dis- 
tinctions between traders and non-traders so far as regards their 
liability to be made bankrapt. The acts of bankruptcy set forth in snb- 
eectioDB a, 6, d, and e, were acts of bankraptcy^ under the Act of 1869, 
either in the case of traders or non-traders alike, or of traders only, 
between whom there will, as we have already said, be no distinction 
so far as relates to the subject-matter of this olaase. As to these 
acts of bankruptcy, the only modification introduced by the present 
act is that in the case of {e) it was formerly requisite that the execution 
should have been levied for a sum of not less than £50. No pecuniary 
limit or term is, it will be seen, inserted in the present sub-section. 
The first act of bankruptcy mentioned in sub-section (/) was also 
one under the Act of 1869 ; the second is introduced by the 
present act, which gives a debtor the right, which he did not possess 
under the Act of 1869, to present a petition against himself.. The acts 
of bankruptcy set forth in sub-sections c, g, and h are made Ench for 
tbe first time by the present act. It should be added that besides the 
acts of bankruptcy here mentioned, there will also in future be another 
under sub-section (5) of clause 103, which proyides than when, under 
section 5 of the Debtors Act, 1869, application is made to a court 
having bankruptcy jurisdiction for the committal of a judgment 
debtor, the court may decline to commit, and (with the assent of the 
judgment creditor) make a receiving order against the debtor. In 
that case the judgment debtor will be deemed to have committed an 
act of bankruptcy at the time the order is made. The distinction 
between traders and non-traders is also retnoved in regard to the 
avoidance of settlements (sect. 47), and only remains under the present 
act in the order and disposition clause (44). It is also important to 
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(fl.) If in England or elsewhere he makes a con- 
veyance or assignment of his property to a 
trustee or trustees for the benefit of his 
creditors generally : * 

bear in miod tbat by sub-section 5 of dause 1 of tbe Married Women-s 
Property Act, 1882, "Every married woman carrying on a trntde 
separately from her husband shall in reipeet of Ktr separate propirly 
he sqbjeet to th& Bankrnptcy Laws in the same way as if she were a 
femme sole," Whether all or part of a married woman's sepurate pro* 
perty be embarked in a trade separately from her husband, it will 
under thiS'- proviaios be liable to satisfy her txade creditors in tbe 
event of her bankruptcy, unlcas ^e amount so embarked is limited 
by some agreement. It would even Appear that any interest she may 
have under a settlement will, notwithstanding that it is subject to a 
* * restraint upon anticipation,'^ be assets in her bankruptcy: ITbe 
power to make a woman bankrupt is, however, very oarefully limited 
by the clause of the Married Woman's Property Act. She. can only be 
made bankrupt if she be a separate traded, and then only in regard 
to her separate property. 

* This sub-section relates to a conveyance to trustees for tbe benefit 
o£ "creditors generally," while the ne:;ct sub-section deals with con- 
veyances or assignments either to parttcular creditors or to persons not 
creditors at all The act does not expressly say that in order to 
constitute an act of bankruptcy an assignment under this sub-section 
must- extend to ik^ whole of the debtor's property, but this is the 
construction plAoed on sizDilar words in former bankruptcy acts. An 
assignxbent will be understood to be «ne of tbe ickde of a debtor's 
property'if that be its substantial character, although some trifling 
articles may be excepted. No creditor who is party or privy to such 
an asdgnment, can, however, take advantage of such an assignment 
as an act of bankruptcy. > In order to constitute an act of bankruptcy, 
it is not necessary that the conveyance or assignment should purport 
to cobtey tbe whole of tbe debtor's property, if it does so in fact* 
It is immliteiial that the deed has not been executed by the trustees^ 
has not been commimicaied to the creditors, or even that it is revoc- 
able by the.«t^btor. As soob as the jie^d. is executed by the debtor 
(unlessi indeed, it is executed, iindxl^ivered as a mere 'e«cro20, i.€.i a 
vrxiims ^ioh ii not to take efect until some <;dndition be perfdrmed), 
it becomes an act of bankm^toy. The-wMds '*or elaewhi3rei".mu8t 
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(ft.) If in England or elsewhere he makes a 
fraudulent conveyance^ gift, delivery, or 
transfer of his property, or of any part 
thereof : * 

be vndentood to apply to an aarignment executed abroad by a x>erson 
domieiled in Bngland, such assignment being iotended to conT^ey pro- 
perty in England, and to operate according to English law. 

* It it requisite to eonaider this sub-section, as it deals -with an 
assignment of the whole or of part of a debtor's property. I. Atrngn- 
menu of ike wholeofadebior'e property.-^An assignment by a debtor 
of the whole of his property, or of the whole with merely a colonrable 
ezeeption, to one or more creditors to the exclusion of the rest, in 
order to secure, or in payment or satisfaction of, an existing debt or 
debt% will be fraudulent, and, therefore, an act of bankruptcy under 
this section. But it is not an act of bankruptcy for a debtor, whether 
he be a trader or not, to sell the whole of his property, effects, stock 
in trade, &e. to a honafde purchaser for a fair price. Nor will such a 
sale be an act of bankruptcy even if the debtor intended to misap- 
propriate the purchase money, or abscond with it in fraud of hii 
creditors, provided that the purchaser was not aware of this intention 
at the time of the sale. An assignment of the whole of a debtor's 
efifects in order to obtain or secure advances (as from a banker) in 
order to enable him to carry on his business, or to satisfy a pressing 
demand, or to pay off an existing charge is not an act of bankruptcy. 
It will not even be an act of bankruptcy to assign the debtor's whole 
estate as a security for an existing debt, if this be done in pursu- 
ance of a binding agreement, either verbal or in writing, made hma 
•fide at the time the loan was made, and it does not appear that there 
was any intention to postpone the giving of the security until the 
debtor was in a state of insolvency. Of course it most be understood 
that all the transactions here described are really and bona fide what 
they appear to be. Even a transaction which purports to be a eak 
of the whole of the debtor's estate will be void, and an act of bank- 
ruptcy, if it can be shown to be in reality a mere contrivance for 
giving a preference to a particular creditor. ' And if an assignment 
purports to be executed partly to secure an existing debt^ and partly 
in consideration of a present advance, the transaction will be con- 
sidered fraudulent and an act of bankruptcy if it can be shown that 
its real object was not to enable the debtor to carry on his basi- 
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(c.) If in England or elsewhere lie makes any 
conveyance or transfer of his property or 
any part thereof, or creates any charge 
thereon which would under this or any other 
Act be void as a fraudulent preference if he 
were adjudged bankrupt : 

(rf.) If with intent to defeat or delay his creditors 
he does any of the following things, namely, 
departs out of England, or being out of 
England remains out of England, or departs 
from his dwelling-house, or otherwise absents 
himself, or begins to keep house :* 

ness, tnt (under cover of anew adrance) to secnre payment of the 
debt owing to one creditor at the expense of the creditors generally. 
II. Assignments of part of the debtor^ s propertj/.-^Aasigmneiita of a 
part of a debtor's property are frandolent and acts of bankruptcy 
when they are made in consideration of an existing debt^ in con- 
templation of bankruptcy, and for the purpose of preferring pat- 
ticular creditors. As, however, a debtor has a general right to 
appropriate particular portions of his property to the payment of 
particular debts, or by way of security for them, an assignment of 
part of a debtor's property will not constitute an act of bankruptcy 
unless it is either of so much of his property as to render him hope- 
lessly insolvent, or unless it amounts to a ** fraudulent preference " of 
one creditor to the rest, ue.f unlesfi a debtor, knowing himself to be 
insolvent, voluntarily assigns part of his property to a particular 
creditor, not in order to carry on his business or to stave off threatened 
legal proceedings, but in order that the creditor may obtain payment 
of his debt in preference to, and virtually at the expense of, the other 
creditors. It will, however, be more convenient to discuss the subject 
of fraudulent preference in connection with clause 48, which has 
especial reference thereto. 

* See as to fraudulent preferences clause 48 and note thereto. 
I, If he shall depart out of England. — The departure must be 
accompanied with an intention to prevent or postpone the receipt by 
his creditors of their debts. It is not sufficient that actual delay has 
taken place. A man in business has a right to go abroad to look after 
his affairs in other countries, and he wiU not be liable to be made a 

F 
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{€,) If execution issued against him has been 

btnkrapi under these wordSi eren although in conseqaence of his doing 
BO bona fide payment of his debts is in fact postponed. It mnst be 
shoirn that the intention to cause this existed at the time of departure. 
Bnt if a man be in embarrassed circumstances, this is evidence from 
-which the intention may be inferred. Bngland in this section means 
''England and Wales." Therefore, a departure to Scotland, Ireland, 
or the Channel Islands, involves the same conscqacnces as if the trader 
absconded to a foreign country. 

2. Or being out of England refnains out of England — i.e., with 
the inteni to defraud or delay his creditors. Bnt that intent 
will be inferred if, while in a state of embarrassment, he remains 
abroad without making any provision for the payment of his debts, 
and his creditors are thus inevitably delayed in the recovery of their 
claims. 

3. Or departs from his dwelling-house. — As in the case of a depar- 
ture from the realm there must be an intent at the moment of 
departure to delay creditors, and if there be such an intent, there 
need not be an actual delay. The length of the debtor's absence is im- 
material, as the act of bankruptcy is complete the moment he leaves 
his house. But the departure must be voluntary and not compulsory 
as in the case of an arrest. The residence of the debtor from which 
he departs need not be his permanent residence. For it has been 
held, that if a debtor who has no settled home takes up his temporary 
home at a public-house in the place where his business carries him, he 
commits an act of bankruptcy by departing from such public-house 
with intent to defeat or delay his creditors. 

4. Or otherwise absent himself, — These words are very extensive in 
their signification ; they are not confined to an absenting from the 
dwelling-house. If he absent himself voluntarily from any place in 
order to delay his creditors, such an absenting would constitute an act 
of bankruptcy within this phrase. A trader may commit an act of 
bankruptcy by absenting himself from his own regular place of busi- 
ness in which a man would be expected to be, or from some other 
place where he expected to meet those to whom he was indebted — ^for 
instance, the Eoyal Exchange— in order to delay his creditors. Bat 
the mere fact of a trader absenting himself from a place in which, 
though he had once transacted business there, it did not appear that 
he had any business to transact at the time of his staying away from 
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levied by seizure and sale of bis goods under 

it, and at which he would not, therefore, in the ordinary course of 
things be expected to be present, will not warrant the conclosion 
that he had committed an act of bankruptcy by absenting himself in 
order to delay creditora. But, generally, if a debtor makes an 
appointment with a creditor to meet him at any specified place, not 
the residence of the creditor, and break the appointment, roith a view 
to delay the creditor^ it is an act of bankruptcy. So, also, if from 
dread of an arrest, he abstains from going to a place where but for 
diich dread he would have gone. 

5. Begin to keep Jumse. — The keeping house mnst be with the in- 
tention to delay a creditor ; in the absence of such intention it is not 
sufficient to make it an act of bankruptcy that a creditor has in fact 
been delayed. But if there be such an intention, it is an act of bank- 
ruptcy, whether the debtor keeps house for an hour or a day, and 
whether any creditor was delayed or no. The usual evidence of this 
act is denial to a creditor, together with other circumstances showing 
the animus with which it was done. Such a denial is not in itself an 
act of bankruptcy, it is only an evidence of one, and may therefore be 
explained. For instance, it may be shown that he was sick in bed or 
engaged with company. On the other hand, it is not the only evi- 
dence, and the debtor may therefore be shown to have kept house by 
other means ; thus, if he shut himself up in his house debarring all 
access to it, whereby his creditors are delayed, an act of bankruptcy 
may be established by proof of his having done so ; and generally if a 
debtor seclude himself in his house to avoid the fair importunity of 
his creditors, who are thus deprived of the means of communicating 
with him, he begins to keep his house and commits an act of bank- 
ruptcy. A mere direction by a debtor to deny him to a creditor, if he 
do no further act indicative of keeping house (such, for instance, as 
secluding himself by shutting his shop, or retiring from a part of his 
house where he usually remains, or where he is likely to be seen) is 
not per se an act of banlu-nptcy, neither on the other hand is a denial 
if he did not order it. And it has been laid down that such denial 
must be to a creditor who has a debt actually, due, and not merely 
payable in future. If a debtor order himself to be generally denied 
and be in consequence denied to a creditor, that is sufficient (with 
other circumstances, such as those above-mentioned), though it waa 
not that creditor but another whom he intended to avoid. The denial 

T 2 
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process in an action in any courts or in any 
civil proceeding in the High Court :* 

(/.) If he files in the Court a declaration of his 
inability to pay his debts or presents a bank- 
ruptcy petition against himself :t 

(ff,)X If a creditor has obtained a final judgment 

to a creditor will have the same effect-, whether it was giyen at a 
trader's lodging or at his place of business. For it is said that a 
creditor has a right to call on his debtor when he pleases. And a 
denial to a collector of Queen's taxes is as much an act of bankruptcy 
as a denial to any other creditor. Bub a denial to a creditor on a 
Sunday is not an act of bankruptcy, although the creditor calls Ly 
appointment with the bankrupt for payment of his debt. 

* This was also an act of bankruptcy under the Act of 1869. The 
only difference between the two acts is, that under the Act of 1869 
the execution must hare been levied for not less than £50, whereas, 
in the present act, as we have already pointed oat, no sum is men- 
tioned. It will be observed that the suffering an execution to be 
levied will be an act of bankruptcy, whether this takes place under 
process in an action or in any civil proceeding in the High Court ; as 
for instance, if it be obtained by virtue of an award made a rule of 
court under an arbitration or under an order for the payment of calls 
in a winding-up, &c. It is doubtful whether the sheriff must both 
seize and sell to a third party in order to constitute an act of bank- 
ruptcy imder this sub-section, or whether it will be satisfied by a 
seizure on the part of the sheriff and a sale by the debtor to the 
execution creditor. {Ex parte Pearson, L. R. 8 ch. cap. 667. ) But 
the point is not of much importance, as both the Lords Justices held 
in that case that a sale by an insolvent debtor, after seizure by the 
sheriff, would in any event be an act of bankruptcy as a fraudulent 
transfer. 

+ The former part of this snb- section is a re-enactment of sub- 
section 4 of clause 6 of the Bankruptcy Act of 1869. The latter 
portion is new ; the Act of 1869 not permitting a debtor to present a 
petition against himself. 

X This sub-section is new. The procedure under it supersedes, and 
may be said to be in substitution for the procedure on a debtor's 
summons under the Act of 1869. As to the mode in which the 
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against him for auy amount^ and execu« 
tion thereon not having been stayed^ has 
served on him in England, or, by leave of 
the Court, elsewhere, a bankruptcy notice 
under this Act, requiring him to pay the 
judgment debt in accordance with the terms 
of the judgment, or to secure or compound 
for it to the satisfaction of the creditor or 
the Court, and he does not, within seven 
days after service of the notice, in case the 
service is effected in England, and in case 
the service is effected elsewhere, then within 
the time limited in that behalf by the order 
giving leave to effect the service, either com- 
ply with the requirements of the notice, or 
satisfy the Court that he has a counter-claim, 
set-off or cross demand* which equals or 
exceeds the amount of the judgment debt, 
and which he could not set up in the action 
in which the judgment was obtained : 
(A.) If the debtor gives notice to any of his credi- 
tors that he has suspended, or that he is 
about to suspend, payment of his debts.f 

bankruptcy notice referred to in the sub-section is to be served, see 
post, clause 142. 

* Prior to the Judicature Act the set-off at common law was con- 
fined to mutual debts between the plaintiff and the dcfendaat. The 
right of set-off in equity was a little more extended. Under the 
Judicature Act Eot only unliquidated damages in contract but also 
claims in tort can be set off against one another or against debts. 
The result is, that a right of set-off or counter-claim now exists in 
almost every case in whixih there is any kind of cross-demand between 
plaintiff or defendant. For instances in which counter-claims have 
been excluded see the cases collected in Lelif and FoulkeSf Judicature 
Acts, 1873 and 1875, 3rd Ed. p. 164. 

t This is a new kind of act of Bankruptcy introduced for the first 
time by the present Act. The object of the provision seems to be to 
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(2.) A bankraptcy notice under this Act shall be in 
the prescribed form, and shall state the conseqaences 
of non-compliance therewith, and shall be served in 
the prescribed manner.* 

Beceivtrig Order. 

5. Jurisdiction to make Receiving Order. — Subject 
to the conditions hereinafter specified, if a debtor com- 
mits an act of bankruptcy the Court may, on a bank- 
ruptcy petition being presented either by a creditor or 
by the debtor, make an order, in this Act called a 
receiving order, for the protection of the estate-f 

throw difficulties in the way of private arrangements between debtors 
and tbeir creditors, and to compel the filing of a petition by a 
debtor in pecuniary difficulties at tbe earliest possible moment. 
Under it the issae of a circular in the form usually adopted by 
the solicitors to debtors who desire to effect a private arrangement 
will undoubtedly become an act of bankruptcy. But a question may 
be raised whether such a circular would be an act of bankruptcy if, 
without directly intimating that the debtor had suspended or meant 
to suspend payment, it merely informed the creditors that the books 
had been placed in the hands of accountants, and a meeting of credi- 
tors summoned. The point is certainly not free from doubt, but our own 
impression is that any notice which would be reasonably understood 
by a man of business to convey an intimation that his debtor had 
suspended, or was about to suspend payment, woald satisfy the sub- 
scction. 

* No form of bankruptcy notice is given in the Act. It will, no 
doubt, be ** prescribed " by the general rules under the Act, which 
will be issued at an early date, in virtue of the power given to the 
Lord Chancellor with the concurrence of tbe President of the Board of 
Trade by clause 127. 

f This section is new. Indeed, it embodies one of the principal 
alterations in the law made by the present Act — the initiation of all 
proceedings by a bankruptcy petition leading up to an order of the 
Court — now introduced for the first time — called *'a receiving order," 
which will have one of two results, either composition or arrangement 
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6, Conditions on which Creditor may Petition.* — ( 1 .) 
A creditorf shall not be entitled to present a bankruptcy 
petition against a debtor unless — 

on tlie one hand, or bankruptcy on the other. This is the only way 
in which proceedings under the bankruptcy law can now be taken, inas- 
much as liquidation and composition, otherwise than under a petition 
and with the approval of the Coart, are now abolished. That is to say, 
they are abolished as compulsory proceedings in which the minority o£ 
creditors are bound by the majority. Of course, if a debtor and the 
whole of his creditors voluntarily agree to a particalar mode of dealing 
with his affairs there is nothing in the present Act, or in any other, 
to prevent them from doing so. As to the court referred to in this 
sub-section, see poaif section 92. It will be observed that the petition 
will no longer be one for an adjudication in bankruptcy, but '' for a 
receiving order for the interim protection of the debtor^s estate " ontil 
the creditors have decided whether he shall be made bankrupt or not. 
We have already observed that under the present Act the debtor himself 
may file a petition — a power which he did not possess under the Act 
of 1869. 

* This clause considerably modifies the provisions of the correspond- 
ing clause (6) of the Bankruptcy Act of 1869. 

f Speaking broadly, any person to whom a debt is due, of the 
amount specified in this clause, may present a petition in bank- 
ruptcy against his debtor. A company or corporation may petition 
in their corporate name ; or if authorized to sue and be sued by a 
public officer, may petition in his name. If a debt be due to two or 
more persons jointly, they must all join in the petition. But when 
the debt is due, to a firm, one partner may sign for himself and 
partners. An, execotor can, after obtaining probate of a will, become 
a petitioning creditor i^ r^pect o£> dqbt due to his ^stator. A 
trastee can petition with the concurrence of his cestuigue trust. 
A factor who has sold goods in his own name may present a .petition 
against the purch^er, in respect of the unpaid purchase-money, 
unless the principal on whose behalf the sale took place has acpepted 
the purchaser as his own debtor. As a married woman can now 
sue in l^er own name fur a debt due to her, so she can now (if it 
be of the requisite amount) present a petition in respect thereof. A 
husband cannot, of course, petition in respect of a debt due to his 
wife, and if the debt be due to them jointly they must both concur in 
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(a.) The debt* owing by the debtor to the peti- 
tioning creditor, or, if two or more creditors 
join in the petition, the aggregate amount of 
debts owing to the several petitioning credi- 
tors, amounts to fiftyf pounds, and 

the letition. By sec. lOG the Court may consolidate two or more 
bankruptcy petitions against the same debtor or joint debtors. By 
sec. 107 the Court is empowered to change the carriage of proceedings 
when the petitioner does not proceed with due diligence. Clause 108 
provides for the continuance of proceedings on the death of the debtor. 
Clause 109 gives the Court power to stay proceedings on a bankruptcy 
petition at any time. By sec. 110 any creditor whose debt is suffi- 
cient to entitle him to present a bankruptcy petition against all the 
partners to a firm may present a petition against any one or more 
partners of the firm without including the others. And by clause 115 
partners may proceed or be proceeded against under their firm najne, 
but the Court may order the names of the individual partners to be 
disclosed. 

* The debt must have been contracted before the act of bankruptcy 
on which the petition is founded. Bat it need not have become a 
debt to the petitioning creditor before that event. Thus the 
holder of a bill of exchange or promissory note accepted, drawn, 
made, or endorsed by the bankrupt hefore the act of bankruptcy, 
thoagh it may not be endorsed to the holder until after such act, 
may file a petition in bankruptcy upon such bill or note after it 
becomes due and payable because the endorsement or assignment to 
the holder redates back to the original debt. It will, however, in 
that case be necessary to prove that the debtor was liable upon the 
instrument before the act of bankruptcy. If there was a running 
account between the debtor and the petitioning creditor, and on this 
account there was at the time of the act of bankruptcy, and until the 
presentation of a petition, a balance agunst the debtor sufficient to 
serve under the present sub-section as the basis of a petition, the 
petition wiU remain good, although by payment made subsequent to 
its presentation the debt was reduced below £50. 

t The debt must amount to £50 at the date of the act of bank- 
ruptcy. It will not be sufficient that it is swollen to that amount bj 
oosts Qf a judgment obtained after the f^ct q{ bankruptcy. 
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(b,) The debt is a liquidated* sum^ payable either 
immediately or at some certain future time^f 
and 

(c.) The act of bankruptcy on which the petition 
is grounded has occurred within three months 
before the presentation of the petition, and 

{d,) The debtor is domiciled in England, or, 
within a year before the date of the presenta- 
tion of the petition, has ordinarily resided or 
had a dwelling-house or place of business 
in England.^ 

* By a 'liquidated" sum is meant a sum certain in amount, or 
tho amount of whicli is capable of being ascertained as a matter of 
calculation. It is opposed to ''unliquidated damages," the amount 
of whicli depends upon the future verdict of a jury. 

+ This restores the law and practice as it prevailed from the 
5 GtQo. II. c. 30 down to the passing of the Act of 1869. Under the 
latter Act a creditor who had given credit could not file a petition 
until the expiration of the period of credit. It was requisite that 
the debt should be "due"; which was held {ISx parte Sturt v. 
Pearcy, L. R. 13 Eq. 309) to mean "presently payable." But under 
the present Act, if credit be given for a time captain, the creditor 
may petition if an act of bankruptcy be committed, although the 
period of credit has not expired. This alteration in the law is ob- 
viously of great importance to the holders of bills of exchange or 
promissory notes. Under the Act of 1869 holders of such instru* 
ments could not found a petition in bankrux^tcy upon the debts repre- 
sented by them until they became due and were dishonoured. Under 
the present clause the holder of a bill of exchange or promissory note 
for valuable consideration may make it the basis of a petition against 
avy of the parties liable upon it who may commit an act of bank- 
ruptcy before it arrives at maturity and becomes payable. It should 
here be remarked that if the bill or note arrives at maturity and be 
dishonoured, it will not support a petition in bankruptcy against the 
drawer or indorscr unless it be duly presented for payment and 
notice of presentation and dishonour be given to such drawer or 
indorser. 

t It will be observed that this sub-section is in the alternative. It 
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(2.) If the petitioning creditor is a secured creditor^ 
he must^ in his petition^ either state that he is willing to 
give up his security for the benefit of the creditors in 
the event of the debtor being adjudged bankrupt, or 
give an estimate of the value of his security.* In the 
latter case, he may be admitted as a petitioning cre- 
ditor to the extent of the balance of the debt due to 
him, after deducting the value so estimated in the 
same manner as if he were an unsecured creditor. 



7. Proceedings and Order on Creditor's Petition.f — 
(1.) A creditor's petition shall be verified by affidavit 
of the creditor, or of some person on his behalf having 
knowledge of the facts, and served in the prescribed 
manner. 

will be satisfied either (1) by the debtor having an English domicile, 
or (2) having within the prescribed period had a dwelling house or 
place of business in England. 

* Under the Act of 1869 a secured creditor was farther bound to 
give up his security to the trustee in bankruptcy on payment of the 
amount at which he had himself chosen to estimate it for the pur- 
poses of the petition. That provision is not now re-enacted. It 
would therefore seem that a secured creditor may, under the present 
Act, undervalue his security for the purpose of petitioning, and still 
insist on taking full advantage of it on the proof of debts. If a 
secured creditor obtains a receiving order without complying with 
the conditions laid down in this section, the order will be vitiated ; 
but the creditor's security will not be a£Eected. 

f This clause is based on clauses 8, 9, and 80 (1) of the Bankruptcy 
Act of 1869. It re-enacts their principal provisions, with some 
additions and alterations. For the form and mode of service of the 
petition we must refer to tho general rules by which they are "pre- 
scribed.*' For the present it is sufficient to say, that the affidavit 
must verify the statements in tbe petition. If the petitioning 
creditor cannot do this of his own knowledge, he must obtain the 
affidavit of some one who can. When two or more persons join 
in petitioning, each must depose to such facts as are in his own 
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(2.) At the hearing the Court shall require proof of 
the debt of the petitioning creditor,* of the service of 
the petition, and of the act of bankruptcy, or, if more 
than one act of bankruptcy is alleged in the petition, 
of some one of the alleged acts of bankruptcy, and, if 
satisfied with the proof, may make a receiving order in 
pursuance of the petition. 

(3.) If the Court is not satisfied with the proof of 
the petitioning creditor's debt, or of the act of bank- 
ruptcy, or of the service of the petition, or is satisfied 
by the debtor that he is able to pay his debts, or 
that for other suificient cause no order ought to be 
made, the Court may dismiss the petition.f 

knowledge. See further the general mles under the Act. As to the 
procedure on or in connection with a bankruptcy petition, see clauses 
106 to 111, and clause 115. 

* The petitioning creditor's debt must in general be proved not only 
to have existed at the time of the presentation of the petition, but to 
have continued to exist down to the time of hearing the petition. The 
death of the debtor before any receiving order is made upon the 
petition might therefore, it would seem, prevent its being further pro- 
ceeded with. But clause 108 provides that if a debtor against whom 
a bankruptcy petition has been presented dies, the proceedings shall, 
unless the Court otherwise orders, be continued as if he were alive. 
And although the Court order the discontinuance of the proceedings 
on the death of a debtor, a fresh petition to wind up his estate in bank, 
ruptcy may, in certain circumstances, be presented under clause 125. 

f It would seem that the discretion of tho court in reference to the 
dismissal of a petition is materially lessened by this sub-section. The 
Act of 1869 contained a provision that 'Hhe court may adjourn the 
petition ... or may dismiss the petitioner with or without costs, 
as the court thinks just." Under these words the Court of Appeal 
more than once dismissed petitions which they deemed not bona fide, 
bat presented for purposes of unfair pressure. Under the present 
Act there will be no power to take such a course. The court will not 
in future be able to dismiss a petition unless tJie petitioner fails to 
prove his o-wn debt, the act of bankruptcy, or the service of the peti- 
tion, or the debtor proves aflSrmatively that he is able to pay his 
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(4.) When the act of bankruptcy relied on is non- 
compliance with a bankruptcy notice to pay, secure, or 
compound for a judgment debt^ the Court may, if it 
thinks fit, stay or dismiss the petition on the ground 
that an appeal is pending from the judgment. 

(5.) Where the debtor appears on the petition, and 
denies that he is indebted to the petitioner, or that he 
is indebted to such an amount* as would justify the 
petitioner in presenting a petition against him, the 
Court, on such security (if any) being given as the 
Court may require for payment to the petitioner of 
any debt which may be established against him in due 
course of law, and of the costs of establishing the debt, 
may instead of dismissing the petition stay all pro- 
ceedingsf on the petition for such time as may be re- 
quired for trial of the question relating to the debt. 

(6.) Where proceedings are stayed, the Court may, 
if by reason of the delay caused by the st&y of 
proceedings or for any other cause it thinks just, 
make a receiving order on the petition of some other 
creditor, and shall thereupon dismiss, on such terms 
as it thinks just, the petition in which proceedings 
have been stayed as aforesaid, 

debts — that is, not merely the petitioning creditor's debt, but his 
debts generally. Under clause 111 (see post) when there are more 
respondents than one to a petition, the Court may dismiss the petition 
is to one or more of them without prejudice to the effect of the 
petition as against the other or others of them. 

* That is to say, after allowing for any set-off or cross- claim which 
he may have against the petitioning creditor. 

+ It is discretionary with the court to stay proceedings. The 
security required will be a bond with sureties, or the deposit with the 
registrar of a sum sufficient to cover the debt and the costs of the 
trial. The practice under this and the following sub-sections is regu- 
lated by the general rules under the act. A general power to stay 
proceedings on a bankruptcy petition at any time for Bofficient reason 
is also given by clause 109. . -,: ^ 
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(7.) A creditor's petition shall not, after present- 
ment, be withdrawn without the leave of the Court.* 

8. Debtor's Petition and Order thereon,'\ — (1.) A 
debtor's petition shall allege that the debtor is unable 
to pay his debts, and the presentation thereof shall be 
deemed an act of bankruptcy without the previous filing 
by the debtor of any declaration of inability to pay his 
debts, and the Court shall thereupon make a receiving 
order. 

(2.) A debtor's petition shall not, after presentment, 
be withdrawn without the leave of the Court. 

9. Effect of Receiving Order, % — (1.) On the making 
of a receiving order an official receiver shall be thereby 
constituted receiver of the property of the debtor, 
and thereafter, except as directed§ by this Act, 

* This is a new provision, and one which is likely to prove bene 
ficial. It will tend to check the filing of petitions for the mere pur- 
poses of pressure, while it ought to prevent the carrying out of 
fraudulent arrangements for their withdrawal. By clause 107, if a 
petitioner does not proceed with due diligence, the Court may substi- 
tute another creditor as petitioner. 

•f- This is a new provision, or rather it is a return to the system 
established under the Bankruptcy Act of 1849. It would seem that 
the debtor need not have committed one of the acts of bankruptcy 
enumerated in Section 4 before he can present a petition. The pre- 
sentation of the petition is itself a sufficient act of bankruptcy. It 
will be observed that while it is said by sub-section 2 of clause 7 that 
the Court, 'Mf satisfied of the proof, may make a receiving order" 
on a creditor's petition, it is by the present clause said that the Court 
thaU make an order on the debtor's own petition. 

X This clause re-enacts, though in a somewhat different form, the 
principal provisions of clauses 12 and 13 of the Act of 1869, as to 
an adjudication in Bankruptcy, with such modifications as are neces- 
sary to adapt them to the new practice under the "receiving order." 

5 ** Except as directed by this Act." This appears to refer to the 
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no creditor to whom the debtor is indebted in re- 
spect of any debt provable in bankruptcy shall have 
any remedy against the property or person of the 
debtor in respect of the debt, or shall commence any 
action or other legal proceedings unless with the leave 
of the Court and on such ^terms as the Court may 
impose. 

(2.) But this section shall not affect the power of 
any secured creditor* to realize or otherwise deal with 

power to distrain for rent, after the commencement of the bftnkmptcj, 
giyen by clanfie 42. 

* A mortgagee, whether legal or equitable, ia a secured creditor. 
A creditor possessing a lien entitling him to retain property of the 
bankrupt will have a good secnrity if he rightfully obtained possession 
of the property in respect of which the lien is claimed before any act 
of bankruptcy on which the receiving order is based ; or even after 
such an act, if it were obtained in good faith before the receiving order 
is made, and without notice of any act of bankruptcy. A creditor 
with whom goods of the bankrupt are pawned prior to any act of 
bankruptcy to which the title of the official receiver can relate, or 
afterwards if the advance was made in good faith before the receiving 
order, and without notice of. an available act of bankruptcy, will have 
a valid security, provided in the case of a pawnbroker that the pro- 
visions of the Pawnbrokers' Act (35 & 86 Yict. c. 93) have been 
strictly complied with. The holders of bonds, bills of exchange or 
promissory notes are not secured creditors. Nor is the holder of a 
bill of exchange, pending discount, a secured creditor with regard to 
the liability of antecedent solvent parties. But when a bankrupt 
accepted a bill of exchange conditionally on certain bills of lading 
being given up to him, the holder of the bill, who also held the bills 
of lading, has been held to be a creditor holding security on the pro- 
perty of the bankrupt. (Ex parte Brttt re Howe^ L. B. 6 Ch. 0pp. 
838). As to voting by a creditor, at any meeting of creditors in 
respect of a debt due on or secured by a current bill of exchange or 
promissory note, see the first schedule, rule 11,^08^, p. 232. See, 
as to voting by secured creditors generally, rules 10 and 12 of the 
same schedule. As to the proof of debts by secured creditors see 
Schedule II., rules 9 to 18. As to the position and rights of creditors 
under executions and attachments, see pos^, clauses 45 and 46. 
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bis security in the same manner as he would have been 
entitled to realize or deal with it if this section had not 
been passed. 



10. Disc7'etionary Powers as to Appointment of Re^ 
ceiver and Stay of Proceedings,* — (1.) The Court may, 
if it is shown to be necessary for the protection of the 
estate, at anytime after the presentation of a bankruptcy 
petition and before a receiving order is made, appoint 
the official receiver to be interim receiver of the pro- 
perty. of the debtor, or of any part thereof, and direct 
him to take immediate possession thereof or of any 
part thereof. 

(2.) The Court may at any time after the presenta- 
tion of a bankruptcy petition stay any action, execution, 

• This clause corresponds generally to section 13 of the Bankruptcy 
Act of 1869 ; from which, however, it differs in two particulars. That 
clause gave the court a general power of appointing a receiver or 
manager at any time after the presentation of a bankruptcy petition. 
By the present clause the court is only empowered to appoint the 
official receiver to be interim manager ; and this only if it is shown 
to be necessary for the protection of the estate. Then, under the 
Act of 1869 the power to stay proceedings was confined to the 
Bankruptcy Court. By the present clause there will be a concurrent 
jurisdiction in the Bankruptcy Court and in " any court " in which 
proceedings are pending against a debtor. It would seem that incon- 
venience is not unlikely to arise from the existence of this alternative 
jurisdiction. One court may absolutely stay an action which the 
other may allow to proceed on terms ; and even if the difficulty were 
overcome in that case by allowing the absolute stay to prevail, it is 
not easy to see what will happen if both courts allow an action to 
proceed, but on different and inconsistent terms. When, indeed, 
bankruptcy proceedings are taken in the High Court, any difficulty 
may be got over by the jadge exercising the power given to him by 
clause 102 (4). But no similar power is given to the judge of a County 
Court, 
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or other legal process* against the property or person df 
the debtor^ and any Court in which proceedings are 
pending against a debtor may, on ^ proof that a 
bankruptcy petition has been presented by or against 
the debtor, either stay the proceedings or allow them 
to continue on such terms as it may think just. 



11. Service of Order staying Proceedings. — ^Where 
the Court makes an order staying any action or pro- 
ceeding, or staying proceedings generally, the order 
may be served by sending a copy thereof, under the 
seal of the Court, by prepaid post letter to the address 
for service of the plaintiflF or other i)arty prosecut- 
ing such proceeding. 



12- Power to appoint Special Manager, '\ — (1.) The 
official receiver of a debtor's estate may, on the appli- 
cation of any creditor or creditors, and if satisfied that 
the nature of the debtor's estate or business or the 
interests of the creditors generally require the appoint- 
ment of a special manager of the estate or business 

* It was held {ex parte Birmingham Go* Co, v. Famihxiwef L. E. 
11 Sq. 615) that a distress was not liable to be restrained under 
section 13 of the Bankruptcy Act of 1869, and the present section 
wonld no doubt receive a similar construction. But the landlord's 
right to distrain is now regulated by a specific provision of the 
present Act, for which see^os^, clause 42. 

f This clause is new. It does not expressly exclode the debtor 
from appointment as special manager. Nor does there appear to be 
anything in the act to prevent such an appointment from being made 
and taking effect until the appointment of a trustee. As to the ap- 
pointment of a "bankrupt to manage the estate, and the conditions 
under which this may take place, see clause 64. If a special manager 
be appointed the official receiver may authorize him to raise money or 
make advances for the purpose of the estate, clause 70 (6). 
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other than the official receiver^ appoint a manager 
thereof accordingly to act until a trustee is appointed^ 
and with such powers (including any of the powers of 
a receiver) as may be entrusted to him by the official 
receiver. 

(2.) Tlic special manager shall give security and 
account in such manner as the Board of Trade may 
direct. 

(3.) The special manager shall receive such remu- 
i*i ncration as the creditors may, by resolution at an 
r ordinary meeting, determine, or in default of any such 
resolution, as may be prescribed. 

13, Advertisement of Receiving Order.* — Notice of 
every receiving order, stating the name, address, and 
description of the debtor, the date of the order, the 
Court by which the order is made, and the date of the 
petition, shall be gazetted and advertised in a local 
paper in the prescribed manner. 

14. Power to Court to annul Receiving Order in cer- 
tain Cases,^ — If in any case where a receiving order 



4 



* This clause is in substitution for clause 10 of the Bankruptcy 
Act of 1869 ; from which it differs in more than one particular, the 
most important being, that advertisement of the receiving order in a 
local paper will in future be compulsory, while the corresponding 
advertisement of an adjudication (**if any"), under the Act of 1869 
was left to be dealt with under the general rules. "The prescribed 
manner" is, we need hardly say, the manner prescribed by the 
General Bules under the present Act. 

t This clause confers a new and very important power upon the Court. 
The object contemplated by it is, we need hardly say, the eminently 
desirable one of preventing an insolvent from escaping the legitimate 
control of his creditors by resorting to atribunal at a distance from 
tt^eir |:eslde}ice or otherwise Inconvenient to them. 

G 
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has been made on a bankruptcy petition it shall appear 
to the Court by which such order was made^ upon an 
application by the official receiver, or any creditor or 
other person interested^ that a majority of the creditors 
in number and value are resident in Scotland or in 
Ireland, and that from the situation of the property of 
the debtor, or other causes, his estate and effects ought 
to be distributed among the creditors under the Bank- 
rupt or Insolvent Laws of Scotland or Ireland, the 
said Court, after such inquiry as to it shall seem fit, 
may rescind the receiving order and stay all proceed- 
ings on, or dismiss the petition upon such terms, if 
any, as the Court may think fit. 



Proceedings consequent on Order, 

15. First and other Meetings of Creditors*^— {I.) As 
soon as may be after the making of a receiving order 
against a debtor a general meeting of his creditors (in 
this Act referred to as the first meeting of creditors) 
shall be held for the purpose of considering whether 
a proposal for a composition or scheme of arrangement 
shall be entertained, or whether it is expedient that 
the debtor shall be adjudged bankrupt, and generally 
as to the mode of dealing with the debtor's property, 

(2.) With respect to the summoning of and pro- 
ceedings at the first and other meetings of creditors, 
the rules in the First Schedule shall be observed. 



16. Debtor's Statement of Affairs, -f — (1.) Where a 

* This is substantially a new clause. It may be said to replace 
clanses 14 and 16 of the Act of 1869. For the rules regulating the 
summoning of and proceedings at the first and other meetings of 
creditors, see Schedule I., post, p. 231. 

f This also is subctantifJIy a new clause ; for although it is directed 
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receiving order is made against a debtor^ he shall make 
out and submit to the official receiver, a statement of 
and in relation to his affairs in the prescribed formi 
verified by affidavit^ and showing the particulars of the 
debtor's assets, debts, and liabilities, the names^ resi- 
dences, and occupations of his creditors, the securities 
held by them respectively, the dates when the securi- 
ties were respectively given, and such further or other 
information as may be prescribed or as the official 
receiver may require. 

(2.) The statement shall be so submitted within the 
following times, namely : 

(i.) If the order is made on the petition of the 

debtor, within three days from the date of 

the order, 
(ii.) If the order is made on the petition of a 

creditor, within seven days from the date of 

the order. 

But the Court may, in either case, for special reasons, 
extend the time. 

(3.) If the debtor fails without reasonable excuse to 
comply with the requirements of this section, the 
Court* may, on the application of the official receiver, 
or of any creditor, adjudge him bankrupt. 

(4.) Any person stating himself in writing to be a 
creditor of the bankrupt may, personally or by agent, 
inspect this statement at all reasonable times, and take 

to the same object (that of enforcing a statement by the debtor of the 
condition of his affairs) as was contemplated by section 19 of tho 
Bankmptcy Act of 1869, its terms and requirements are much more 
stringent, exacting, and precise than those of the earlier clause. 

* By clause 100 a County Court has for the purposes of its bank- 
mptcy jurisdiction (in addition to its ordinary powers) all the powers 
and jurisdiction of the High Court. 

G 2 
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any copy thereof or extract therefrom, but any person 
untruthfully so stating himself to be a creditor shall 
be guilty of a contempt of court, and shall be punish- 
able accordingly on the application of the trustee or 
official receiver. 



Public Examination of Debtor. 

17. Public Examination of Debtor.* — (1.) Where 
the Court makes a receiving order it shall hold a public 
sitting on a day to be appointed by the Court, for the 
examination of the debtor, and the debtor shall attend 
thereat, and shall be examined as to his conduct, deal- 
ings, and property. 

(2.) The examination shall be held as soon as con- 
veniently may be after the expiration of the time for 
the submission of the debtor^s statement of affairs. 

(3.) The Court may adjourn the examination from 
time to time. 

(4.) Any creditor who has tendered a proof, or his 
representative authorized in writing, may question the 
debtor concerning his affairs and the causes of his 
failure. 

* This is, wc need hardly say, a new clause, and one of the most 
important and characteristic in the present bill, because it is one 
of those directed to enforce a public examination of all debtors 
against whom a receiving order has been granted before a scheme of 
composition is finally considered by the creditors. Under the Act of 
1869 there was no public examination unless and until a debtor was 
made bankrupt. If, therefore, he could prevail on his creditors not 
to make him bankrupt, but to come to an arrangement under the 
liquidation clauses, there never was any public examination at all. 
Under the present Act every insolvent debtor will have to pass through 
the ordeal of a public examination. Another novel feature in the 
clause is the power conferred upon the official receiver under the 
dJLfection of the Board of Trade, 
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(5.) The official receiver shall take part in the exa- 
mination of the debtor; and for the purpose thereof, 
if specially authorized by the Board of Trade, may 
employ a solicitor with or without counsel. 

(6.) If a trustee is appointed before the conclusion 
of the examination he may take part therein. 

(7.) The Court may put such questions to the 
debtor as it may think expedient. 

(8.) The debtor shall be examined upon oath, and 
it shall be his duty to answer all such questions as the 
Court may put or allow to be put to him. Such notes 
of the examination as the Court thinks proper shall be 
taken down in writing, and shall be read over to and 
signed by the debtor, and may thereafter be used in 
evidence against him ; they shall also be open to the 
inspection of any creditor at all reasonable times. 

(9.) When the Court is of opinion that the affairs 
of the debtor have been sufficiently investigated, it 
^hall, by order, declare that his examination is con- 
cluded, but such order shall not be made until after 
the day appointed for the first meeting of creditors. 

Composition or Scheme of Arrangement, 

18. Power for Creditors to accept and Court to ap* 
prove Composition or Arrangement, — (1.) The creditors 
may at the first meeting or any adjournment thereof, 
by special resolution,* resolve to entertain a proposal 
for a composition in satisfaction of the debts due to 

* A special resolution is defined by the interpretation clause a« 
'*a resolution decided by a majority in number and three-fourths in 
yalue of the creditors present pertonally or by proxy at a meeting of 
creditors, and voting on the resolution." That is to say, in order to 
carry a resolation it must receive the support of a numerical majority 
of the creditors voting, such numerical majority representing three- 
fourths of the debts due to creditors present personally or by proxy. ! 
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them from the debtor, or a proposal for a scheme of 
arrangement of the debtor's affairs. 

(2.) The composition or scheme shall not be bind- 
ing on the creditors unless it is confirmed by a resolu- 
tion passed (by a majority in number representing 
three-fourths in value of all the creditors* who have 
proved) at a subsequent meeting of the creditors, and 
is approved by the Court. 

Any creditor who has proved his debt may assent to 
or dissent fi*om such composition or scheme by a letter 
addressed to the official receiver in the prescribed form, 
and attested by a witness, so as to be received by such 
official receiver not later than the day preceding such 
subsequent meeting, and such creditor shall be taken 
as being present and voting at such meeting. 

(3.) The subsequent meeting shall be summoned by 
the official receiver by not less than seven days' notice^ 
and shall not be held until after the public examina- 
tion of the debtor is concluded. The notice shall 
state generally the terms of the proposal, and shall be 
accompanied oy a report of the official receiver thereon. 

(4.) The debtor or the official .receiver may, after 
the composition or scheme is accepted by the creditors, 
apply to the Court to approve it,t and notice of the 

* It wiU be seen that there is a material difference between the 
majority required to "poBS the resolution at the first mectiug and the 
minority requisite to confirm it at "the subsequent" meeting. In 
the latter case the majority, whether in number or value, is one, not 
of the creditors present at the meeting, but of creditors who have 
proved. In this way the highest attainable security is obtained that 
no composition or scheme of arrangement is passed without the active 
assent (as distinguished from the mere passive tolerance) of a decided 
preponderance of the creditors. 

f See clause 99 for the cases in which the powers conferred upon 
the Court by this section, may or may not be exercised by the regia- 
trars of the High Court or of the County Courts. 
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time appointed for hearing the application shall be 
given to each creditor who has proved. 

(5.) The Court shall, before approving a composi- 
tion or scheme, hear a report of the official receiver as 
to the terms of the composition or scheme and as to 
the conduct of the debtor, and any objections which 
may be made by or on behalf of any creditor. 

(6.) If the Court is of opinion that the terms of the 
composition or scheme are not reasonable, or are not 
calculated to benefit the general body of creditors, or 
in any case in which the Court is required under this 
Act where the debtor is adjudged bankrupt to refuse 
his discharge,* the Court shall, or if any such facts are 
proved as would under this Act justify the Court in 
refusing, qualifying, or suspending the debtor's dis- 
charge, the Court may, in its discretion, refuse to 
approve the composition or scheme. 

(7.) If the Court approves the composition or 
scheme, the approval may be testified by the seal of 
the Court being attached to the instrument containing 
the terms of the composition or scheme, or by the 
terms being embodied in an order of the Court. 

(8.) A composition or scheme accepted and ap- 
proved in pursuance of this section shall be binding 
on all the creditors so far as relates to any debts due 
to them from the debtor and provable in bankruptcy.f 

(9.) A certificate of the official receiver that a com- 
position or scheme has been duly accepted and ap- 
proved shall, in the absence of fraud, be conclusive as 
to its validity. 

(10.) The provisions of a composition or scheme 

* See postj clause 28, for the cases in which the court is required 
to refuse the discharge of a bankrupt, or is empowered to suspend or 
qualify such discharge. 

t As to what debts are provable in bankruptcy, see post, section 87. 
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under this section may be enforced by the Court on 
application by any ])ci\son interested, and any disobe- 
dience of an order of the Court made on the applica- 
tion shall be deemed a contempt of Court. 

(11.) If default is made in payment of any instal- 
ment due in pursuance of the composition or scheme, 
or if it appears to the Court, on satisfactory evidence, 
that the composition or scheme cannot in consequence 
of legal difficulties, or for any sufficient cause, proceed 
without injustice or undue delay to the creditors or to 
the debtor, or that the approval of the Court was ob- 
tained by fraud, the Court may, if it thinks fit, on 
application by any creditor, adjudge the debtor bank- 
i*upt, and annul the composition or scheme, but with- 
out prejudice to the validity of any sale, disposition, or 
payment duly made, or thing duly done under or in 
pursuance of the composition or scheme. Where a 
debtor is adjudged bankrupt under this sub-section 
any debt provable in other respects, which has been 
contracted before the date of the adjudication, shall be 
provable in the bankruptcy. 

(12.) If under or in pursuance of a composition or 
scheme, a trustee is appointed to administer the 
debtor^s property, or manage his business. Part V. of this 
Act* shall apply to the trustee as if he were a trustee 
in a bankruptcy, and as if the terms " bankruptcy,^' 
"bankrupt,^' and "order of adjudication" included 
respectively a composition or scheme of arrangement, 
a compounding or arranging debtor, and order ap* 
proving the composition or scheme. 

(18.) Part III. of this Act shall,t so far as the nature 
of the case and the terms of the composition or scheme 
admit, apply thereto, the same interpretation being 
given to the words " trustee," " bankruptcy,^' " bank- 

* See, posf,. clauses 72 to 91. f See, post, clauses 37 to 65. 
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rupt/' and "order of adjudication/' as in the last 
preceding sub-section. 

(14.) No composition or scheme shall be approved 
by the Court which does not provide for the payment 
in priority to other debts of all debts directed to be so 
paid in the distribution of the property of a bankrupt.* 

(15.) The acceptance by a creditor of a composition 
or scheme shall not release any person who under this 
Act would not be released by an order of discharge if 
the debtor had been adjudged bankrupt.f 

19. Effect of Composition or SfcAeme.-Notwithstand 
ing the acceptance and approval of a composition or 
scheme, such composition or scheme shall not be 
binding on any creditor so far as regards a debt or 
liability from which, under the provisions of this Act, 
the debtor would not be discharged by an order of 
discharge in bankruptcy, J unless the creditor assents 
to the composition or scheme. 



Adjudication of Bankruptcy* 

20. Adjudication of Bankruptcy where Composition 
not accepted or approved,^ — (1.) Where a receiving 

* See, p>8t, clauses 40 and 41. 

t See, jpoity clause 30. The 4th sub-section of this clause provides 
that partners, co-trustees, joint-contractors, or co-sureties with the 
bankrupt shall not be released by his discharge. 

X See postf clause 30, sub-sections 1 and 2. 

§ This and the following clauses, down to clause 23, contain many 
of the provisions of clauses 14, 17, 18, 28, and 83 of the Bankruptcy 
Act of 1869. But they are so far modified — in principle as well 
as in detail — in order to adapt them to the wholly different scheme 
of the present Act, that no useful purpose would be secured by 
dwelling minutely upon the points of similarity or difference. The 
powers conferred upon the Board of Trade are of course entirely new. 
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order is made against a debtor, then, if the creditors 
at the first meeting or any adjournment thereof by- 
ordinary resohition* resolve that the debtor be adjudged 
bankrupt, or pass no resolution, or if the creditors do 
not meet, or if a composition or scheme is not accepted 
or approved in pursuance of this Act within fourteen 
days after the conclusion of the examination of the 
debtor or such further time as the Court may allow, 
the Court shall adjudge the debtor bankrupt; and 
thereupon the property of the bankrupt shall become 
divisible among his creditors, and shall vest in a trustee. 
(2.) Notice of every order adjudging a debtor 
bankrupt, stating the name, address, and description 
of the bankrupt, the date of the adjudication, and the 
Court by which the adjudication is made, shall be 
gazetted and advertised in a local paper in the pre- 
scribed manner, and the date of the order shall for the 
purposes of this Act be the date of the adjudication. 

21, Appointment of Trustee, — (1.) Where a debtor 
is adjudged bankrupt, or the creditors have resolved 
that he be adjudged bankrupt, the creditors may, by 
ordinary resolution, appoint some fit person, whether a 
creditor or not, to fill the office of trustee of the pro- 
perty of the bankrupt ; or they may resolve to leave 
his appointment to the committee of inspection herein- 
after mentioned. 

(2.) The person so appointed shall give security in 
manner prescribed to the satisfaction of the Board of 
Trade, and the Board, if satisfied with the security, 
shall certify that his appointment has been duly made, 
unless they object to the appointment on the ground 

* An ordinary resolution means (dause 168) ''a resolution decided 
by a majority in value of the creditors present personally or by proxy 
at a meeting of creditors, and voting on the resolution." 
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that it Las not been made in good faith by a majority 
in value of the creditors voting, or that the person 
appointed is not fit to act as trustee, or that his con- 
nexion with or relation to the bankrupt or his estate or 
any particular creditor makes it difficult for him to 
act with impartiality in the interests of the creditors 
generally. 

(3.) Provided that where the Board make any such 
objection they shall, if so requested by a majority in 
value of the creditors, notify the objection to the High 
Court,* and thereupon the High Court may decide on 
its validity. 

(4.) The appointment of a trustee shall take eflFect 
as from the date of the certificate. 

(5.) The official receiver shall not, save as by this 
Actf provided, be the trustee of the bankrupt's pro- 
perty. 

(6.) If a trustee is not appointed by the creditors 
within four weeks from the date of the adjudication, 
or, in the event of negotiations for a composition or 
scheme being pending at the expiration of those four 
weeks, then within seven days from the close of those 
negotiations by the refusal of the creditors to accept, 
or of the Court to approve, the composition or scheme, 
the official receiver shall report the matter to the Board 

* That is to the judge of the chancery division of the High Court to 
whom jurisdiction in bankruptcy is assigned by the Lord Chancellor, 
see, post, clause 94. 

f Under clause 54, until a trustee is appointed the official receiver 
will be trustee for the purposes of the Act. Under clause 70, the 
official receiver will act as trustee during any vacancy in the office of 
trustee. And under clause 121, the official receiver will be trustee 
when an estate is being administered in a summary manner as a 
"small bankruptcy." And under clause 125 (5) he will be trustee 
under the administration in bankruptcy of the estate of a person 
dying insolvent. 
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of Trade, and thereupon the Board of Trade shall 
appoint some fit person to be trustee of the bankrupt's 
property, and shall certify the appointment. 

(7.) Provided that the creditors or the committee of 
inspection (if so authorized by resolution of the credi- 
tors) may, at any subsequent time, if they think fit, 
appoint a trustee, and on the appointment being made 
and certified the person appointed shall become trustee 
in the place of the person appointed by the Board of 
Trade. 

(8.) When a debtor is adjudged bankrupt after the 
first meeting of creditors has been held, and a trustee 
has not been appointed prior to the adjudication, the 
official receiver shall forthwith summon a meeting of 
creditors for the purpose of appointing a trustee. 

22. Committee of Inspection. — (1.) The creditors, 
qualified to vote,* may at their first or any subsequent 
meeting, by resolution, appoint from among the credi- 
tors qualified to vote, or the holders of general proxiesf 
or general powers of attorney from such creditors, a 
committee of inspection for the purpose of superin- 
tending the administration of the bankrupt's property 
by the trustee.J The committee of inspection shall 
consist of not more than five nor less than three 
persons. 

(2.) The committee of inspection shall meet at such 
times as they shall from time to time appoint, and 
failing such appointment, at least once a month ; and 

* As to who are ** qualified to vote," see Schedule L, rules 8 to 13. 

"f As to general and special proxies, and the rights they respectively 
confer upon their holders to vote at meetings of creditors, see the 
first schedule, articles 16 to 21. 

t See clause 57 for the things in respect to which the direction or 
permission of the committee of inspection is requisite. 
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the trustee or any member of the committee may also 
call a meeting of the committee as and when he thinks 
necessary. 

(3.) The committee may act by a majority of their 
meQibers present at a meetings but shall not act 
unless a majority of the committee are present at the 
meeting. 

(4.) Any member of the committee may resign his 
ofBce by notice in writing signed by him^ and delivered 
to the trustee. 

(5.) If a member of the committee becomes bank- 
rupt, or compounds or arranges with his creditors, or 
is absent from five consecutive meetings of the com- 
mittee, his office shall thereupon become vacant. 

(6.) Any member of the committee may be re- 
moved by an- ordinary resolution* at any meeting of 
creditors of which seven days* notice has been given, 
stating the object of the meeting. 

(7.) On a vacancy occurring in the office of a mem- 
ber of the committee, the trustee shall forthwith sum- 
mon a meeting of creditors for the purpose of filling 
the vacancy, and the meeting may, by resolution, ap- 
point another creditor or other person eligible as above 
to fill the vacancy. 

(8.) The continuing members of the committee, pro- 
vided there be not less than two such continuing 
members, may act notwithstanding any vacancy in 
their body ; and where the number of members of the 
committee of inspection is for the time being less than 
five, the creditors may increase that number so that it 
do not exceed five. 

(9.) If there be no committee of inspection, any 
act or thing or any direction or permission by this 
Act authorized or required to be done or given by the 

♦ See clause 168. 
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committee may be done or given by the Board of Trade 
on the application of the trustee. 



23. Power to accept Composition or Scheme after 
Bankruptcy Adjudication, — (1.) Where a debtor is ad- 
judged bankrupt the creditors may, if they think fit, 
at any time after the adjudication, by special resolu- 
tion, resolve to entertain a proposal for a composition 
in satisfaction of the debts due to them under the 
bankruptcy, or for a scheme of arrangement of the 
bankrupt's affairs ; and thereupon the same proceed- 
ings shall be taken and the same consequences shall 
ensue as in the case of a composition or scheme 
accepted before adjudication,* 

(2.) If the Court approves the composition or 
scheme it may make an order annulling the bank- 
ruptcy and vesting the property of the bankrupt in 
him or in such other person as the Court may appoint, 
on such terms, and subject to such conditions, if any, 
as the Court may declare. 

(3.) If default is made in payment of any instal- 
ment due in pursuance of the composition or scheme, 
or if it appears to the Court that the composition or 
scheme cannot proceed without injustice or undue 
delay, or that the approval of the Court was obtained by 
fraud, the Court may, if it thinks fit, on application 
by any person interested, adjudge the debtor bankrupt, 
and annul the composition or scheme, but without 
prejudice to the validity of any sale, disposition, or 
payment duly made, or thing duly done, under or in 
pursuance of the composition or scheme. Where a 
debtor is adjudged bankrupt under this sub-section, all 
debts, provable in other respects, which have been 

* See arUe clause 18. 
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contracted before the date of such adjudication shall be 
provable in the bankruptcy. 



Control over Person and Property of Debtor. 

24. Duties of Debtor as to Discovery and Realiza- 
tion of Property.^ — (1.) Every debtor against whom a 
receiving order is made shall, unless prevented by sick- 
ness or other suflScient cause, attend the first meeting 
of his creditors, and shall submit to such examination 
and give such information as the meeting may require. 

(2.) He shall give such inventory of his property,t 
such list of his creditors and debtors, and of the debts 
due to and from them respectively, submit to such 
examination in respect of his property or his creditors, 
attend such other meetings of his creditors, wait at 
such times on the official receiver, special manager, or 
trustee, execute such powers of attorney, conveyances, 

* This clanse corresponds Bnbstantially to clanso 19 of the Bank- 
ruptcy Act of 1869 ; bnt it is more precise and striogent in its pro- 
visions aud requirements, and, what is perhaps still more important, 
it applies to every debtor against whom a receiving order has been 
made, and not merely (as in the Act of 1869) to a person who had 
been adjudicated bankrilpt. This change is naturally and neces- 
sarily implied by the scheme of the present Act, which makes a 
receiving order the basis of every proceediDg under it; and regards 
every debtor against nhom such order is made as a possible bankrupt, 
and therefore as a person liable to be treated as such until his credi- 
tors, with the sanction of the court, resolve to accept a composition. 
A bankrupt will not be relieved by his discharge from the obligation 
to perform the duties prescribed by the Act during his bankruptcy. 
Therefore, even after his discharge, he may be committed for contempt 
of court if he wilfully fail to perform the duties imposed upon him by 
this section, or if he fail to deliver to the trustee any part of his 
property which is divisible amongst his creditors. 

t See post^ clauses 43 and 44, as to the property of a debtor avail- 
able for distribution amongst his creditors. 
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deeds, and instruments^ and generally do all such acts 
and things in relation to his property and the distri- 
bution of the proceeds amongst his creditors, as may 
be reasonably required by the official receiver, special 
manager, or trustee, or may be prescribed by general 
rules, or be directed by the Court by any special order 
or orders made in reference to any particular case, or 
made on the occasion of- any special application by the 
official receiver, special manager, trustee, or any creditor 
or person interested. 

(3.) He shall, if adjudged bankrupt, aid, to the 
utmost of his power, in the realization of his pro- 
perty and the distribution of the proceeds among his 
creditors. 

(4.) If a debtor wilfully fails to perform the duties 
imposed on him by this section, or to deliver up^pos- 
session of any part of his property, which is divisible 
amongst his creditors under this Act, and which is for 
the time being in his possession or under his control, 
to the official receiver or to the trustee, or to any per- 
son authorized by the Court to take possession of it, 
he shall, in addition to any other punishment to which 
he may be subject,* be guilty of a contempt of court, 
and may be punished accordingly. 



25. Arrest of Debtor under certain Circumstances*^ 
— (1.) The Court may, by warrant addressed to any 
constable or prescribed officer of the Court, cause a 

* See the Debtors Act, 1869, in tbe Appendix. 

+ The first sub-section of this clause re-enacts section 86 of the 
Bankruptcy Act of 1869, with some modifications, of which the most 
important is the substitution of ** receiving order" for ** adjudication 
in bankruptcy " in paragraph c. of sub-section 1. Sub-section 2 is 
new. Sub-section 3 je-enacts clause 3 of the AbsQonding Debtors' 
Act, 1870. 
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debtor to be arrested, and any books, papers, money, 
and goods in his possession to be seized, and him and 
them to be safely kept as prescribed until such time 
as the Court may order* under the following circum- 
stances : — 

{a.) If after a bankruptcy notice has been issued 
under this Act, or after presentation of a 
bankruptcy petition by or against him, it 
appears to the Court that there is probable 
reason for believing that he is about to ab- 
scond with a view of avoiding payment of 
the debt in respect of which the bankruptcy 
notice was issued, or of avoiding service of 
a bankruptcy petition, or of avoiding appear- 
ance to any such petition, or of avoiding 
examination in respect of his affairs, or of 
otherwise avoiding, delaying, or embarrassing 
proceedings in bankruptcy against him. 

(6.) If, after presentation of a bankruptcy petition 
by or against him, it appears to the Court 
that there is probable cause for believing 
that he is about to remove his goods with a 
view of preventing or delaying possession 
being taken of them by the official receivei 
or trustee, or that there is probable ground 
for believing that he has concealed or is 
about to conceal or destroy any of his goods, 
or any books, documents, or writings, which 
might be of use to his creditors in the course 
of his bankruptcy. 

* As to the mode in which the orders and warrants of the Courl 
may be enforced in Scotland, Ireland, the Isle of Man, the Channel 
Islands, in which the High Court and the County Courts are tc be 
auxiliary to each other, and generally as to the mode in which bug 
orders or warrants may be enforced, Bee post, clauses 117 to 120 

H. * 
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(c.) If, after service of a bankruptcy petition on 
him, or after a receiving order is made 
against him, he removes* any goods in his 
possession above the value of five pounds, 
without the leave of the official receiver or 
trustee. 

(rf.) If, without good cause shown, he fails to 
attend any examination ordered by the 
Court. 

Provided that no arrest upon a bankruptcy notice 
shall be valid and protected unless the debtor before 
or at the time of his arrest shall be served with such 
bankruptcy notice. 

(2.) No payment or composition made or security 
given after arrest made under this section shall be 
exempt from the provisions of this Act relating to 
fraudulent preferences.f 

26. Re-direction of Deltoids Letters, — ^Where a re- 
ceiving order is made against a debtor, the Court, on 
the application of the official receiver or trustee, may 
from time to time order that for such time, not exceed- 
ing three months, as the Court thinks fit, .post letters 
addressed to the debtor at any place, or places, mentioned 
in the order for re- direction, shall be re-directed, sent 
or delivered by the Postmaster-General, or the officers 
acting under him, to the official receiver, or the trustee, 

* The removal need not be with any frandnlent intent. In addition 
to the penalty imposed by this sub-section, the renuoval of goods 
without leave of the trustee and the failure to attend an examination 
(see next paragraph) would be a contempt of court under sub-section 
4 of clause 24, and punishable as such. By section 11 of the Debtors' 
Act, 1869, the fraudvient removal of property of the value of £10 
and upwards is a misdemeanour. 

+ See postf sections 48 and 49, ; 
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or Otherwise as the Court directs, and the same shall 
be done accordingly.* 

27. Discovery of Debtor's Proper ty.f — (1.) The 
Court may, on the application of the oflScial receiver 
or trustee, at any time after a receiving order has been 
made against a debtor, summon before it the debtor 
or his wife, or any person known or suspected to have 
in his possession any of the estate or effects belonging 
to the debtor, or supposed to be indebted to the debtor, 
or any person whom the Court may deem capable of 
giving information respecting the debtor, his dealings 
or property, and the Court may require any such per- 
son to produce any documents in his custody or 
power relating to the debtor, his dealings or pro- 
perty. 

(2.) If any person so summoned, after having been 
tendered a reasonable sum, refuses to come before the 
Court at the time appointed, or refuses to produce any 
such document,! having no lawful impediment made 

* This clause re-enacts section 85 of the Act of 1869, with the snb- 
Btitution of " receiving order'* for ** adjudication in bankruptcy," and 
also with a further important variation. Under the earlier clause the 
court had power to order the redirection of letters for a period of three 
months, dating from the adjudication in bankruptcy. Under the 
present clause, whenever a receiving order has been made, the court 
may, ** from to time" make an order. extending over three months. 
As the court may repeat such an order as often as it thinks fit^ there 
is practically no limit to the exercise of its powers under this clause. 

t The first four sub-sections of this clause re-enact clauses 96, 97, 
and 98 of the Bankruptcy Act, 1869. Sub-section 5 is new. Sub- 
section 6 is based on clause 75 of the Act of 1869 ; see in connection 
with it posty clause 118. The powers given to the Court by this clause 
may be exercised by the registrars both of the High Court and the 
•County Court, clause 99 (h), 

t Even a solicitor possessing a lien on his clients documents for 
services rendered prior to bankruptcy cannot decline to produce them 

H 2 
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known to tlie Court at the time of its sitting and allowed 
by it, the Court may, by warrant, cause him to be 
apprehended and brought up for examination. 

(3.) The Court may examine on oath, either by 
word of mouth or by written interrogatories, any per- 
son so brought before it concerning the debtor, his 
dealings or property. 

(4.) If any person on examination before the Court 
admits that he is indebted to the debtor, the Court 
may, on the application of the official receiver or 
trustee, order him to pay to the receiver or trustee, at 
such time and in such manner as to the Court seems 
expedient, the amount admitted, or any part thereof, 
either in full discharge of the whole amount in ques- 
tion or not, as the Court thinks fit, with or without 
costs of the examination. 

(5.) If any person on examination before the Court 
admits that he has in his possession any property 
belonging to the debtor, the Court may, on the appli- 
cation of the o£5cial receiver or trustee, order him to 
deliver to the o£5cial receiver or trustee such property 
or any part thereof, at such time, and in such manner, 
and on such terms as to the Court may seem just. 

(6.) The Court may, if it think fit, order that any 
person who if in England would be liable to be 
brought before it under this section shall be examined 
in Scotland or Ireland, or in any other place out of 
England. 

Discharge of Bankrupt. 
28. Discharge of Bankrupt.*' — f 1 .) A bankrupt may, 

for ezaminAtion by the trustee. — Exparte Bramble v. Tolemarif L. R. 
13 Ch. D. 885. 

* This clanee, which is in substitution for clause 48 of the Act of 
1869, is one of the most important clauses in the present act 1^ 
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at any time after being adjudged bankrupt,* apply to 
the Court for an order of discharge, and the Court 
shall appoint a day for hearing the application, but 
the application shall not be heard until the public exami- 
nation of the bankrupt is concluded. The application 
shall be heard in open Court. 

(2.) On the hearing of the application the Court 
shall take into consideration a report of the official 
receiver as to the bankrupt's conduct and affiiirs, and 
may either grant or refuse an absolute order of dis- 
charge, or suspend the operation of the order for a 
specified time, or grant an order of discharge subject 
to any conditions with respect to any earnings or 
income which may afterwards become due to the 
bankrupt, or with respect to his after-acquired pro- 
perty if Provided that the Court shall refuse the 
discharge in all cases where the bankrupt has com- 
mitted any misdemeanor under this Act, or Part 11. of 
the Debtors Act, 1869, J or any amendment thereof, 
and shall, on proof of any of the facts hereinafter 
mentioned^ either refuse the order, or suspend the 
operation of the order for a specified time, or grant an 

alters the law in the most material manner ; not only increasing the 
general control of the court over the discharge of bankrupts but pro- 
viding new securities against the discharge of any bankrupt who has 
been guilty of improper, fraudulent, or reckless conduct. 

* See ante clause 20 as to the adjudication of bankruptcy. 

t Registrars, whether of the High Court or the County Courts, 
have powers to grant orders of discharge in unopposed cases. The 
registrars of the High Court have the power in all cases (clause 99). 
And by clause 99 the Lord Chancellor may empower any specified 
registrar of a county court to have and exercise all the powers of a 
bankruptcy registrar of the High Court. 

:!: See post^ claose 31, and the Debtors Act in the Appendix. It 
will be observed that when the bankrupt has been guilty of any of 
these misdemeanours, the Court has no discretion, but most refuse the 
disoharge. j 
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order of discharge, subject to such conditions as 
aforesaid. 

(3.) The facts hereinbefore referred to are — 

(a.) That the bankrupt has omitted to keep such 
books of account as are usual and proper 
in the business carried on by him and as 
sufficiently disclose his business trans- 
actions and financial position within the 
three years immediately preceding his bank- 
ruptcy : 

(6.) That the bankrupt has continued to trade 
after knowing himself to be insolvent : 

(c.) That the bankrupt has contracted any debt 
provable in the bankruptcy, without having 
at the time of contracting it any reason- 
able or probable ground of expectation (proof 
whereof shall lie on him) of being able to 
pay it : 

(rf.) That the bankrupt has brought on his bank- 
ruptcy by rash and hazardous speculations 
or unjustifiable extravagance in living : 

{e.) That the bankrupt has put any of his 
creditors to unnecessary expense by a frivol- 
ous or vexatious defence to any action pro- 
perly brought against him : 

(/*.) That the bankrupt has within three months 
preceding the date of the receiving order, 
when unable to pay his debts as they become 
due, given an undue preference* to any 6f 
his creditors : 

{ff*) That the bankrupt has on any previous 
occasion been adjudged bankrupt, or made a 
statutory composition or arrangement with 
his creditors : 

See as to *' undue preference," post, clause 48 and note thereon. 
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{h.) That the bankrupt has been guilty of any 
fraud or fraudulent breach of trust. 

(4.) For the purposes of this section the report ot 
the official receiver shall be primd facie evidence of the 
statements therein contained. 

(5.) Notice of the appointment by the Court of the 
day for hearing the application for discharge shall be 
published in the prescribed manner and sent fourteen 
days at least before the day so appointed to each 
creditor who has proved, and the Court may hear the 
official receiver and the trustee, and may also hear any 
creditor. At the hearing the Court may put such 
questions to the debtor and receive such evidence as it 
may think fit. 

(6.) The Court may, as one of the conditions re- 
ferred to in this section, require the bankrupt to 
consent to judgment being entered against him by the 
official receiver or trustee for any balance of the debts 
provable under the bankruptcy which is not satisfied 
at the date of his discharge ; but in such case execu- 
tion shall not be issued on the judgment without leave 
of the Court, which leave may be given on proof that 
the bankrupt has since his discharge acquired property 
or income available for payment of his debts.* 

* Under this sub-section the court will be able to make an order, 
or to take action under which any property that a bankrupt may 
acquire after his discharge will be made applicable for the benefit of 
thje creditors under his bankruptcy. That being so, it is clear that a 
discharge under this act may be a very imperfect release of a bankrupt 
from his liabilities. If the court thinks fit to require him to consent 
to the entry of judgment under this sub-section, he may only be 
relieved in so far and so long as he is unable to pay his debts ; especially 
having regard to the power given to the Court by the second sub-sec- 
tion to make the order of discharge ^ ' subject to any conditions, respect 
to any earnings or income which may afterwards become due to the 
bankrupt, or with respect to his after-acquired property," It should 
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(7.) A discharged bankrupt shall^ notwithstandin 
his discharge, give such assistance as the trustee may 
require in the realization and distribution of such of 
his property as is vested in the trustee, and if he fails 
to do so he shall be guilty of a contempt of Court* ; 
and the Court may also, if it thinks fit, revoke his 
discharge, but without prejudice to the validity of any 
sale, disposition or payment duly made or thing duly 
done subsequent to the discharge, but before its revoca- 
tion. 

29. Fraudulent Settlements, '\ — In either of the fol- 
lowing cases ; that is to say, 

Le observed that neither does this nor any other clause of the 
act reproduce the provision (clause 54) of the act of 1869, under 
whish an undischarged bankrupt is protected for three years from 
the close of his bankruptcy from the eoforceraent of debts previously 
due by him. An undischarged bankrupt will, therefore, in future be 
liable to be sued by any of his creditors ; while he ^ill also, as we 
shall see presently, be liable (under clause 31) to be held guilty of a 
misdemeanour, and be punishable therefor, as if he bad been guilty 
of a misdemeanour under the Debtors' Act, 1869, if he obtains goods 
or credit to a certain amount from any person without informing such 
person that he is an undischarged bankrupt. 

• And see antCy clause 24, sub-sectious 3 and 4. Registrars in 
bankruptcy have no power to commit for contempt (clause 99). But 
County Courts have for bankruptcy purposes all the powers of the 
High Court (clause 100). 

f This clause is entirely new. It is the first attempt to bring 
ante-nuptial settlements under the cognisance of the Bankruptcy 
Coarts. At the same time, as will be seen, it deals with them in a 
manner very different from tbat in which the act deals with post-nuptial 
settlements. The latter are by clau<3e 47 (which re-enacts section 91 
of the Bankruptcy Act of 1869) void against the trustee under the 
circumstances therein stated. An ante-nuptial settlement will, on 
the contrary, notwithstanding the present clause, remain valid, as here- 
tofore, although it may have been made by the settlor at the expense, 
and virtually out of the mQney, of Ijis crctjitorsj and eyeu '* in prdej" 
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(1.) In the case of a settlement made before and 
in consideration of marriage where the settlor 
is not at the time of making the settlement 
able to pay all his debts without the aid of 
the property comprised in the settlement; 
or 

(2.) In the case of any covenant or contract made 
in consideration of marriage for the future 
settlement on or for the settlor's wife or 
children of any money or property wherein 
he had not at the date of his marriage any 
estate or interest (not being money or pro- 
perty of or in right of his wife) ; 

to defeat and delay '* them. All the clause directly does is to punish 
a person who makes such a settlement by the refusal or suspenaon 
of the order of discharge, or by subjecting its grant, or the approval 
of a composition or scheme of arrangement, to onerous conditions. But 
it may fairly be presumed that it will in this way have a salutary and 
deterrent effect upon persons who may contemplate the commission of 
a fraud upon their creditors by means of a marriage or an ante- 
nuptial settlement. Moreorer, the clause will, no doubt, indirectly 
become a means of recovering for the creditors a portion, at least, 
of the money out of which they have been defrauded. An order of 
discharge may bo ma'le subject to the payment of a certain sum 
annually ; and if this comes out of the interest of the settled property, 
as it probably will, no injustice is likely to be done. The court will, 
of course, take care that as much consideration is paid to the claims 
of the wife and children as they are under all the circumstances of the 
c.ise equitably entitled to. It will not be sufficient, in order to bring 
a bankrupt within the operation of this clause that he should have 
made an ante-nuptial settlement of the kind described, or under the 
circumstances mentioned in paragraphs numbered (1) and (2). It will 
be also necessary to show that the '* settlement, covenant, or con- 
tract " was made ** to defeat or delay creditors, or was unjustifiable, 
having regard to the state of the settlor's affairs ; ** and it seems that 
the onus of proof will here be on those who impugn, and not, as in 
the case of post-nuptial settlements, upon those who seek to defend 
the settlement. 
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If the settlor is adjudged bankrupt or compounds 
or arranges with his creditors, and it appears to the 
Court that such settlement, covenant, or contract was 
made in order to defeat or delay creditors., or was un- 
justifiable having regard to the state of the settlor's 
aflfairs at the time when it was made, the Court may- 
refuse or suspend an order of discharge, or grant an 
order subject to conditions, or refuse to approve a com- 
position or arrangement as the case may be, in like 
manner as in cases where the debtor has been guilty of 
fraud. 

30. Effect of Order of Discharge. "^ — (1.) An order 
of discharge shall not release the bankrupt from any 
debt on a recognizance nor from any debt with which 
the bankrupt may be chargeable at the suit of the 
Crown or of any person for any offence against a 
statute relating to any branch of the public revenue, or 
at the suit of the sheriff or other public oflScer on a 
bail bond entered into for the appearance of any per- 
son prosecuted for any such offence : and he shall not 
be discharged from such excepted debts unless the 
Treasury certify in writing their consent to his being 
discharged therefrom. f An order of discharge shall 
not release the bankrupt from any debt or liability in- 
curred by means of any fraud or fraudulent breach of 
trust to which he was a party, J nor from any debt or 

* This clause substantially re-enacts clauses 49 and 50 of the Act 
of 1869. 

*h Except as to these excepted debts the crown will be bound by the 
order of discharge (see clause 150). 

X It will be observed that not only does this clause re-enact so 
much of clause 49 of the Bankruptcy Act, 1869, as provided that 
'^ an order of discharge shall not release the bankrupt from any debt 
or liability incurred by means of any fraud or breach of trust, nor 
from any debt or liability whereof he has obtained forbearance by any 



OBTAININa CREDIT BEFORE DISCHARGE. 107 

liability whereof he has obtained forbearance by any 
fraud to which he was a party. 

(2.) An order of discharge shall release the bank- 
rupt from all other debts provable in bankruptcy.* 

(3.) An order of discharge shall be conclusive evi- 
dence of the bankruptcy, and of the validity of the 
proceedings therein, and in any proceedings that may be 
instituted against a bankrupt who has obtained an 
order of discharge in respect of any debt from which 
he is released by the order, the bankrupt may plead 
that the cause of action occurred before his discharge, 
and may give this Act and the special matter in evi- 
dence. 

(4.) An order of discharge shall not release any per- 
son who at the date of the receiving order was a 
partner or co-trustee with the bankrupt or was jointly 
bound or had made any joint contract with him, or 
any person who was surety or in the nature of a surety 
for him. 

31. Undischarged Bankrupt obtaining Credit to extent 
of £20, to he guilty of Misdemeanor, — ^Where an un- 

fraud ;" but its quasi penal operation is strengthened by the provision 
in clause 28, that on proof of 'Hhat the bankrupt has been guilty of 
any fraud, or fraudulent breach of trust, " the court shall either refuse 
the order of discharge, or suspend the operation of the order for a 
specified time, or grant it subject to conditions. On the other hand, 
the order of discharge will, under the present clause, release a debtor 
from debts or liabilities incurred by breaches of trust to which he 
was not personally a party. He will not therefore, in future, con tin ao 
liable, notwithstanding his discharge (as he was held in the recent 
case of Co(yper v. Pritchard), to a fraud committed by his partner. 

* As to what debts are prorable in bankruptcy, see post, clause 87. 
It seems to be the intention of the legislature that any unpaid residue 
of the excepted debts shall not be barred by the discharge of the bank- 
rupt, eren though such debts were proved and dividends received 
thereon. 
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discharged bankrupt who has been adjudged bankrupt 
under this Act obtains credit to the extent of twenty 
pounds or upwards from any person without inform- 
ing such person that he is an undischarged bankrupt^ 
he shall be guilty of a misdemeanor^ and may be dealt 
with and punished as if he had been guilty of a mis- 
demeanor under the Debtors Act, 1869, and the pro- 
visions of that Act shall apply to proceedings under this 
section.* 



PART II. 

Disqualifications of Bankrupt. 

32. Disqualifications of Bankrupt.^ — (1.) Where 
a debtor is adjudged bankrupt he shall, subject to the 
provisions of this Act, be disqualified for — , 

* This is a new clause. As to the provisions of the Debtors* Act, 
1869, which requires to bo read therewith, see appendix, post^ 
p. 247. 

t By this clause some alterations which require notice are made in 
the previous law. The position of a bankrupt peer is assimilated to 
that of a member of the House of Commons by rendering an actual 
adjudication in bankruptcy necessary to his disqualification, and by 
making mere discharge insufficient to rehabilitate him. In both these 
cases, and also in the others mentioned in the clause, the disqualifica- 
tion of the bankrupt will only cease on the annulment of the abjudi- 
cation of bankruptcy, or on his obtaining, in addition to his discharge, 
a certificate that his bankruptcy '' was caused by misfortune without 
any misconduct on his part." Another alteration in the law consist- 
ing in making bankruptcy a disqualification, not only for sitting in the 
House of Commons, but "on any committee thereof." That was 
previously the law as to the committees of the House of Peers by the 
34 & 35 Vict. c. 50, s, 2. Adjudication is now made a disqualifica- 
tion for election to the House of Commons j anc] not only for koldinSt 
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{a.) Sitting or voting in the House of Lords, or 
on any committee thereof or being elected 
as a peer of Scotland or Ireland to sit and 
vote in the House of Lords ; 

(J.) Being elected to, or sitting or voting in, the 
House of Commons, or on any committee 
thereof; 

(c.) Being appointed or acting as a justice of the 
peace ; 

{d,) Being elected to or holding or exercising the 
oflSce of mayor, alderman, or councillor ; 

{e,) Being elected to or holding or exercising the 
office of guardian of the poor, overseer of 
the poor, member of a sanitary authority, or 
member of a school board, highway board, 
burial board, or select vestry, 

(2.) The disqualifications to which a bankrupt is 
subject under this section shall be removed and cease 
if and when, — 

(a.) the adjudication of bankruptcy against him 
is annulled ; or 

(6.) he obtains from the Court his discharge with 
a certificate to the efiect that his bankruptcy 
was caused by misfortune without any mis- 
conduct on his part. 

The Court may grant or withhold such certificate as it 
thinks fit, but any refusal of such certificate shall be 
subject to appeal. 

but for appoifUment or election to the oflSce of justice of the peace, 
mayor, alderman, councillor, guardian of the poor, member of sanitary 
authority, school board, highway board, burial board, or select vestry. 
In all these eases the disqualification will only be removed in the same 
way, and on the same conditions as in the case of peers, and members 
of the House of Commons. 
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(3.) The disqualifications imposed by tliis section 
shall extend to all parts of the United Kingdom. 

33. Vacating of Seat in House of Commons. *^ — (I.) 
If a member of the House of Commons is adjudged 
bankrupt, and the disqualifications arising therefrom 
under this Act are not removed within six months 
from the date of the order, the Court shall, imme- 
diately after the expiration of that time, certify the 
same to the Speaker of the House of Commons, and 
thereupon the seat of the member shall be vacant. 

(2.) Where the seat of a member so becomes vacant, 
the Speaker, during a recess of the House, whether 
by prorogation or by adjournment, shall forthwith, 
after receiving the certificate, cause notice thereof to 
be published in the London Gazette; and after the 
expiration of six days after the publication shall (un- 
less the House has met before that day, or will meet 
on the day of the issue), issue his warrant to the clerk 
of the Crown to make out a new writ for electing 
another member in the room of the member whose 
seat has so become vacant. 

(3.) The powers of the Act of the twenty-fourth year 
of the reign of King George the Third, chaptei' twenty- 
six, " to repeal so much of two Acts made in the tenth 
"and fifteenth years of the reign of His present 
*^ Majesty as authorises the Speaker of the House of 
"Commons to issue his warrant to the clerk of 
"the Crown for making out writs for the election 

* This clause re-enacts clauses 122 to 124 of the Bankruptcy Act, 
1869, but with one rather Important modification. Under that act 
the court was not required to certify the bankruptcy of a member of 
the House of Commons to the Speaker until the expiration of a year 
from the date of the adjudication. Under the present clause the certifi- 
cate must issue at the end of six months. 
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"of members to serve in Parliament in the manner 
" therein mentioned ; and for substituting other pro- 
" visions for the like purposes/' so far as those 
powers enable the Speaker to nominate and appoint 
other persons, being members of the House of 
Commons^ to issue warrants for the making out of 
new writs during the vacancy of the office of Speaker 
or during his absence out of the realm^ shall extend to 
enable him to make the like nomination and appoint- 
ment for issuing warrants^ under the like circumstances 
and conditions^ for the election of a member in the room 
of any member whose seat becomes vacant under this 
Act, 



34. Vacating of Municipal and other Offices. — If a 
person is adjudged bankrupt whilst holding the office 
of mayor, alderman, councillor, guardian, overseer, or 
member of a sanitary authority, school board, highway 
board, burial board, or select vestry, his office shall 
thereupon become vacant. 



35. Power for Court to annul Adjudication in cer- 
tain Cases.^ — (1.) Where in the opinion of the Court a 

* This clause does not re-enact the provisions of the Act of 18C9 
with respect to the annuhnent of bankruptcy in cases of composition. 
But this is immaterial, seeing that similar powers had already been 
conferred by chinse 23 (see ante, p. 94), which empowers the court 
to annul a bankruptcy if the creditors after adjudication agree to a 
composition or scheme of arrangement, and this is affirmed by the 
court. On the other hand, the first sub-section of the present clause 
giyes in express terms that power to annul a bankruptcy on what may 
be described as equitable grounds, which Bacon, O.J. (ex parte Aih' 
worth V. Brown, L.R. 18 Eq. 735) held that the court possessed, even 
in the absence of any specific enactment. The second sub-section of 
the clause substantially re-enacts sect. 81 of the Bankruptcy Act of 
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debtor ought not to have been adjudged bankrupt, or 
where it is proved to the satisfaction of the Court that 
the debts of the bankrupt are paid in full^ the Court 
may, on the application of any person interested, by 
order, annul the adjudication. 

(2.) Where an adjudication is annulled under this 
section all sales and dispositions of property and pay- 
ments duly made^ and all acts theretofore done by 
the official receiver, trustee, or other person acting 
under their authority, or by the Court, shall be valid, 
but the property of the debtor who was adjudged 
bankrupt shall vest in such person as the Court may 
appoint, or in default of any such appointment revert 
to the debtor for all his estate or interest therein on 
such terms and subject to such conditions, if any, as 
the Court may declare by order. 

(3.) Notice of the order annulling an adjudication 
shall be forthwith gazetted and published in a local 
paper. 

36. Meaning of Payment of Debts in Full,* — Por the 
purposes of this Part of this Act, any debt disputed 
by a debtor shall be considered as paid in full« if the 
debtor enters into a bond, in such sum and with such 
sureties as the Court approves, to pay the amount to 

1869. It will be observed that the provisions of the second sub'section 
only apply to an annulment of bankruptcy under the first subsection 
of the present clause. It will not, therefore, apply to an annul- 
ment under sect. 23. This is not, however, material, inasmncb as that 
section contains a similar provision in slightly dififerent terms. 

* It will be observed that the operation of this clause (which cor- 
responds, though with some modifications, to the proviso at the end 
of clause 120 of the Bankruptcy Act of 1869) is limited " to the 
purposes of this part of the act," that is to say, it has no efiect beyond 
preventing disqualification occurring whenever the debtor complies 
with its proviraohs. " ~ - - - 



DEBTS PROVABLE IN BANKBUPTCY. 113 

be recovered in any proceeding for the recovery of or 
concerning the debt^ with costs^ and any debt due to a 
creditor who cannot be found or cannot be identified 
shall be considered as paid in full if paid into Court. 



PART- III.* 
Administration op Property. 

Proof of Debts, 

37. Description of Debts provable in Bankruptcy, — 
(1.) Demands in the nature of unliquidated damages 
arising otherwise than by reason of a contract, pro- 
mise, or breach of trust, shall not be provable in bank- 
ruptcy.f 

* By clause 18, sub-section 13, it is prorided that Part III. of this 
act shall, so far as the nature of the case and the terms of the com- 
position or scheme admit, be applicable thereto, the same interpreta- 
tion being giyen to the words *' trustee in bankruptcy," ^* bankruptcy," 
" bankrupt," and "order of adjudication,*' as "in the last sub-section." 
The 'Mast" sub-section, is, of course, sub-section 12 of the same 
clause, which provides that ''if under, or in pursuance of a composi- 
tion or scheme, a trustee is appointed to administer the debtor's 
property, or manage his business (Part Y. of this act) shall apply to 
the trustee as if he were a trustee in bankruptcy, and as if the terms 
"bankruptcy," "bankrupt," and "order of adjudication," included 
"respectively" a composition, or scheme of arrangement, a com- 
pounding or arranging debtor, and order approving the composition or 
scheme. 

t This clause re-enacts clause 31 of the Bankruptcy Act, with one 
noticeable modification, which is, howeyer, rather apparent than real. 
It enacts by implication that unliquidated demands arising out of 
breach of trust shall be provable in bankruptcy. That is to say, it ex- 
pressly includes these demands in the excepti^jis to the general rule tb&t 

I 
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(2.) A person having notice of any act of bank- 
ruptcy available against the debtor shall not prove under 
the order for any debt or liability contracted by the 
debtor subsequently to the date of his so having 
notice.* 

(3.) Save as aforesaid^ all debts and liabilities, pre- 
sent or future, certain or contingent, to which the 

unliquidated damages are not provable in bankruptcy. The Act of 1 869 
did not expressly do this ; but the omission was immaterial, inasmuch 
as breaches of trust (whether the trast was express or implied) have 
always been held to create debts in equity, which are provable in bank- 
ruptcy. Under the first subsection of the present clause, no claim to 
unliquidated damages in respect of mere torts is provable in bankruptcy. 
For instance, no claim can be made matter of proof in respect to damages 
for an assault, trespass, libel, false imprisonment, or other like 
injuries, which are wholly independent of any contract between the 
parties. But when the ''tort" or wrong consists in the breach of 
some contract, or of an obligation or daty arising out of contract ^as, 
for instance, the non-delivery of goods by a carrier, or the non-return 
of goods, which have been lent, on the determination of the bailment 
—proof may be made in respect of unliquidated damages. In these 
cases a plaintiff may proceed either on the contract, or in respect of the 
tort. If he proceed on the contract he may prove for unliquidated 
damages ; if he bases bis claim on the tort, he cannot. Of course 
proof can in all cases be made in respect of damages which have 
become liquidated hy final judgment (not merely by verdict), or by a 
compromise before the date of the adjudication in bankruptcy. With 
the exception of damages arising out of mere torts, and still remain- 
ing unliquidated, the general effect of this clause, as it was of the 
corresponding clause of 1869, is to render proyablenot merely all debts 
of ascertained (or liquidated) amount payable either presently or in 
future, but all demands arising out of breach of contract, promise, or 
trast, however contingent or uncertain in amount, and this whether 
the breach did or did not occur before the close of the bankroptcy. 

* That is to say, a creditor cannot prove under a receiving order in 
respect of any debt contracted after he knew that the debtor had com- 
mitted an act of bankruptcy, which wa^ then available as a grouncl 
for that particular order. 
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debtor is subject at the date of the receiving order, or 
to which he may become subject before his discharge 
by reason of any obligation incurred before the date 
of the receiving order, shall be deemed to be debts 
provable in bankruptcy.* 

(4.) An estimate shall be made by the trustee of 
the value of any debt or liability provable as aforesaid, 
which by reason of its being subject to any contin« 
gency or contingencies, or for any other reason, does 
not bear a certain valucf 

* This is subject to the qualification that certain debts are not 
provable by the general policy of the law. No proof is allowed, aa 
no action can be brought, in respect of debts founded on fraud, or on 
an illegal consideration ; or in respect of debts barred by the Statute of 
Limitation. In the latter case, time did not under the former law 
run against a debt after the order of adjudication. It is submitted 
that under the present act time will cease to run after a receiving 
order has issued. No proof will be allowed on an unstamped bill or 
note. When a demand arises out of an act of felony committed by 
the bankrupt, the right of proof in respect to it is, as a general rule, 
suspended until the creditor has taken proceediogs for the prosecution 
of the bankrupt. But the rule does not apply when the prosecution 
has been rendered impossible in consequence of the criminal having 
died or absconded (unless the failure of justice were due to the de- 
fault of the creditor) ; nor does it extend to a case in which the 
criminal has been already brought to justice by parties other than the 
creditor seeking to prove. Debts contracted by an infant during his 
minority (except debts for necessaries and liquidated damages for 
torts) cannot be proved against his estate if he becomes bankrupt 
after attaining his majority, even although he may have ratified such 
debts after becoming of age (37 & 38 Vict. d. 62). But it was held 
(In re King^ ex parte The County Joint Stock Bank, 3 De G. and 
J., 63), that when an infant had obtained a loan on a representa- 
tion which he knew to be false that he was of age, a proof was properly 
admitted in bankruptcy. 

t Thus it has been held that the value of an annuity for life may be 
estimated, and that the annitant may prove for this value ; and this 
although the payment of the annuity is contingent on some act done 
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(5.) Any person aggrieved by any estimate made 
by the trustee as aforesaid may appeal to the Court. 

(6.) If, in the opinion of the Court, the value of 
the debt or liability is incapable of being fairly esti- 
mated, the Court may make an order to that effect^ 
and thereupon the debt or liability shall, for the pur- 
poses of this Act, be deemed to be a debt not provable 
in bankruptcy. 

(7.) If, in the opinion of the Court, the value of 
the debt or liability is capable of being fairly esti- 
mated, the Court may direct the yalue to be assessed^ 
before the Court itself without the intervention of a 
jury, and may give all necessary directions for this 
purpose, and the amount of the value when assessed 
shall be deemed to be a debt provable in bankruptcy* 

(8.) " Liability ^' shall for the purposes of this Act 
include any compensation for work or labour done, 
any obligation or possibility of an obligation to pay 
money or money's worth on the breach of any express 
or implied covenant, contract, agreement, or under- 
taking, whether the breach does or does not occur, or 
is or is not likely to occur or capable of occurring be- 
fore the discharge of the debtor, and generally it shall 
include any express or implied engagement, agreement, 
or undertaking, to pay, or capable of resulting in the 
payment of money, or money's worth, whether the 
payment is, as respects amount fixed or unliquidated ; 
as respects time, present or future, certain or depen- 
dent on any one contingency or on two or more contin- 
gencies; as to mode of valuation capable of being 
ascertained by fixed rules, or as matter of opinion. 

or refrained from by the payee. But when the annuity is subject 
to a condition (as, for instance, when it is payable to a wife during 
widowhood), the contingency of cesser must be fully t^ken into 
account in estimating its valae. 
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38. Mutual Credit and Set-off,* — "Where there have 
been mutual credits, mutual debts, or other mutual 
dealings between a debtor against whom a receiving 
order shall be made under this Act, and any other 
person proving or claiming to prove a debt under such 
receiving order, an account shall be taken of what is 
due from the one party to the other in respect of such 
mutual dealings, and the sum due from the one party 
shall be set off against any sum due from the other 
party, and the balance of the account, and no more, 
shall be claimed or paid on either side respectively ;t 

* This clause re-enacts clause 89 of the Bankruptcy Act, 1869, 
except that for *' bankrupt," in that clause we now have ''a debtor 
against whom a receiving order shall be made under this act," and 
for "under the bankruptcy," we now have, "under such receiving 
order." These alterations, we need hardly say, are strictly conse- 
quential from the principle of, and necessary in order to meet the 
procedure under, the present act. 

t The cross claims, which are the subject of settlement under this 
clause, need not be of the same kind. All that is requisite in this point 
of view, is that they should on both sides be debts or claims provable 
in bankruptcy. Thus a secured debt can be set off against one that is 
not secured ; a debt on a bond against a debt on a simple contract ; a 
charge for unliquidated damages under a contract against a liquidated 
sum on the other ; a cash balance against an outstanding acceptance, 
and so on. But, in order that they may be set off under this clause, 
'Hhe mutual credits, mutual debts, or other mutual dealings," 
must be between the same parties. Therefore, a joint debt cannot be 
set off against a separate debt, or a debt due from three partners 
against a debt due to two or the like. Nor can a debt due to or from 
one party in his own right, be set off against a debt due to or from the 
other as an executor or trustee to some one else. .Thus, a debt due to 
an executor, qua executor, cannot be set off against a debt due to him 
in his own right. Nor can a debt due to or from, the trustee in bank- 
ruptcy, and arising after the bankruptcy in the management of the 
estate, be set off against a debt due to or from the bankrupt before the 
bankruptcy. To this rule that debts to be set off must be between the 
same parties and on the same rights there is, however, an apparent. 
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but a person shall not be entitled under this section to 
claim the benefit of any set-ofiF against the property of 
a debtor in any case where he had at the time of 
giving credit to the debtor, notice of an act of bank- 
ruptcy, committed by the debtor, and available against 
him. 

39. Rules as to Proof of Debts. — ^With respect to 
the mode of proving debts, the right of proof by 
secured and other creditors, the admission and rejec- 
tion of proofs, and the other matters referred to in the 

though not a real, exception in the case of an agent for an undisclosed 
principal. A debt due to an agent on a contract on behalf of a con- 
cealed principal, may be set off by him against a debt due from him 
in his own person. And brokers, on a del ei'tdere commission, effect- 
ing policies in their own name as apparent principals, are, in some 
cases, allowed to set off premiums due to bankrupt underwriters on 
such policies against unpaid losses due from the same underwriters. 
When cross-accommodation bills have been given between two parties, 
and one only becomes bankrupt, the solvent party can prove against the 
estate of the other for the amoimt for which he could have sued the 
bankrupt had the latter remained solvent. If both parties become 
bankrupt, sach bills as are outstanding in the hands of the respective 
trustees, are excluded from proof, and the cash balance merely, t.e., 
the balance of the sums paid by the bankrupts respectively for the 
bills they had taken up, may be proved by the trustees of the bank- 
rupt to whom it is due. If a bill of exchange or note, which is in ex- 
istence at the date of the bankraptcy of a party primarily liable upon it, 
be paid by another party liable upon it in case oE the bankrupt's default, 
the latter party may prove upon it, whether he has paid it before or 
after notice of an act of bankruptcy, and he may, therefore set off the 
amount so paid against a claim by the trustee in bankruptcy. But if 
a person not liable on a bAU or note retires it after the bankrupt^ of 
a party who is liable, he will not be allowed to prove against the 
bankrupt's estate. A surety who pays off the debts of his principal 
after the latter has belbme bankrupt, has a right to stand in the 
creditor's place, and may set off any gecurities held by such creditor 
against a claim by the trustee. 
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Second Schedule, the rules in that schedule shall be 
observed.* 



40. Priority of Debts, \ — (1.) In the distribution of 
the property of a bankrupt there shall be paid in 
priority to all other debts, — 

(a.) All parochial or other local rates due from 
the bankrupt at the date of the receiving 
order, and having become due and pay- 
able within twelve months next before 
such time, and all assessed taxes, land tax, 
property or income tax, assessed on him up 
to the fifth day of April next before the date 
of the receiving order, and not exceeding in 
the whole one year's assessment; 

{b!) All wages or salaryj of any clerk or servant 
in respect of services rendered to the bank- 
rupt during four months before the date of 
the receiving order, not exceeding fifty 
pounds; and 

(c.) All wages of any labourer or workman, not 
exceeding fifty pounds, whether payable for 
time or piece-work, in respect of services 

* See this schedule, post^ p. 236. 

+ This clause covers the matters dealt with by clauEe 82 of the 
Bankruptcy Act, 1869, and by General Rules 76 and 137. With one 
exception it makes no change in their provisions. But it alters the 
provisions of rule 137, by giving all creditors who have proved, in the 
event of a surplus, interest on their debts at the rate of four percent., 
whereas under the rule we have mentioned, creditors, whose debts arc 
by law entitled to carry interest, were entitled in priority to other 
creditors to interest at the rate reserved, or by law payable or provable 
thereon. The last sub-section (6) of the clause is new. 

X It will be remarked that the words here used are ''wages or 
salary." A clerk paid by commission cannot claim under them. 
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rendered to the bankrupt during four months 
before the date of the receiving order. 

(2.) The foregoing debts shall rank equally between 
themselves, and shall be paid in full^ unless the pro- 
perty of the bankrupt is insufficient to meet them, in 
which case they shall abate in equal proportions be- 
tween themselves. 

(3.) In the case of partners the joint estate shall be 
applicable in the first instance in payment of their 
joint debts, and the separate estate of each partner 
shall be applicable in the first instance in payment of 
his separate debts. If there is a surplus of the separ- 
ate estates it shall be dealt with as part of the joint 
estate. If there is a surplus of the joint estate it 
shall be dealt with as part of the respective separate 
estates in proportion to the right and interest of each 
partner in the joint estate. 

(4.) Subject to the provisions of this Act all debts 
proved in the bankruptcy shall be paid pari passu. 

(5.) If there is any surplus after payment of the 
foregoing debts, it shall be applied in payment of in- 
terest from the date of the receiving order at the rate 
of four pounds per centum per annum on all debts 
proved in the bankruptcy. 

(0.) Nothing in this section shall alter the effect 
of section five of the Act twenty-eight and twenty- 
nine Victoria, chapter eighty-six,* "to amend the Law 

* The act in question provides that the advance of money on con- 
tract to receive interest varying with share of profits, shall not of 
itself constitute the lender a partner ; and also that the receipt of a 
share of profits in consideration of a sale of good-will, is not of itself to 
make the vendor a partner." Then the fifth clause provides that : — 
*'In the event of any such trader as aforesaid, being a'ijudged a 
bankrupt, or taking the benefit of any act for the relief of insolvent 
debtors, or entering into an arrangement to pay his creditors less than 
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of Partnership/"^ or shall prejudice the provisions of 
the Friendly Societies Act, 1875.* 

41. Preferential Claim in Case of Apprenticeship, \ — 
(1.) Where at the time of the presentation of the 
bankruptcy petition any person is apprenticed or is an 
articled clerk to the bankrupt, the adjudication of 
bankruptcy shall, if either the bankrupt or apprentice 
or clerk gives notice in writing to the trustee to that 
effect, be a complete discharge of the indenture of 
apprenticeship or articles of agreement; and if any 
money has been paid by or on behalf of the apprentice 
or clerk to the bankrupt as a fee, the trustee may, on 
the application of the apprentice or clerk, or of some 

20«. in the pound, or dying in insolvent circumstances, the lender of 
any such loan as aforesaid, shall not be entitled to recover any por- 
tion of his principal, or of the profit or interest payable in respect 
of such loan, nor shall any vendor of a good-will, as aforesaid, be 
entitled to recover any such profits as aforesaid, until the claims of 
other creditors of the said trader for valuable considerations in money, 
or money's worth, have been satisfied." 

* The provision here referred to is the 7th sub-section of clause 15 
of the 38 & 39 Vict. c. CO. It enacts that *'upon the death or 
bankruptcy or insolvency of any officer of a society, having in his 
possession, by virtue of his office, any money or property belonging to 
the society, or if any execution, attachment, or other process be 
issued, or action or dih'gence raised against such ofiicer or again&t his 
property, his heirs, executors, or administrators or trustees in bank- 
ruptcy or insolvency, or the shcr ff or other person executing such 
process, or the party using sach action or diligence respectively, shall, 
upon demand in writing of the trustees of the society, or any two of 
them, or any person authorised by the society, or by the committee of 
management of the same, to make such demand, pay such money and 
deliver over such property to the trustees of the society in preference 
to any other debts or claims against the estate of such officer." 

t This clause re-enacts verbatim section 33 of the Bankruptcy Act 
of 1369. 
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person on his bebalf^ pay such sum as the trustee^ 
subject to an appeal to the Courts thinks reasonable, 
out of the bankrupt's property, to or for the use of the 
apprentice or clerk, regard being had to the amount 
paid by him or on his behalf, and to the time during 
which he served with the bankrupt under the indenture 
or articles before the commencement of the banki'uptcy, 
and to the other circumstances of the case. 

(2.) Where it appears expedient to a trustee, he 
may, on the application of any apprentice or articled 
clerk to the bankrupt, or any person acting on behalf 
of such apprentice or articled clerk, instead of acting 
under the preceding provisions of this section, transfer 
the indenture of apprenticeship or articles of agreement 
to sonle other person. 

42. Power to Landlord to distrain for Rent.^ — (1.) 
The landlord or other person to whom any rent is due 
from the bankrupt may at any time, either before or 
after the commencement of the bankruptcy,t distrain| 

* The first sub-section of this clause re-enacts yerbatim clause 34 
of the Bankruptcy Act of 1869. The second sub-section is new. 

t By the next clause (43) it is enacted that the bankruptcy shall be 
held to ''commence" at the time of the act of bankruptcy being 
committed on which a receiving order is made against him, or if the 
bankrupt is proved to have committed more acts of bankruptcy than 
one, to have relation back to, and commence at, the time oC the first 
of the acts of bankruptcy proved to have been committed by the 
bankrupt within three months next preceding the date of the pre- 
sentation of the bankruptcy petition. 

X A landlord roust actually distrain in order to enforce his claims 
against the bankrupt's property. "When the sheriff had seised under 
a //a it was held that a notice by the landlord to the sheriff under 
8 Anne, c. 14, s. 1, was not equivalent to a distress {Oethin v. IFUkes, 
2 bow. P. R. 189). A landlord may forfeit bis right to distrain by 
leaving goods in the order and disposition of the bankrupt after the 
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upon the goods or effects of the bankrupt* for the rent 
due to him from the bankrupt, with this limitation, 
that if such distress for rent be levied after the com- 
mencement of the bankruptcy it shall be available only 
for one year's rent accrued due prior to the date of the 
order of adjudication, but the landlord or other person 
to whom the rent may be due from the bankrupt may 
prove under the bankruptcy for the surplus due for 
which the distress may not have been available. 

(2.) For the purposes of this section the term ^' order 
of adjudication '^ shall be deemed to include an order 
for the administration of the estate of a debtor whose 
debts do not exceed fifty pounds^f or of a deceased 
person who dies insolvent. J 



Property available for Payment of Debts. 

43. Relation back of Trustee's Title,^ — The bank- 
distress (ex parte Shuitleworth, 1 L. & C. 223). A person who has 
paid off a distress for rent on the bankrupt's property has been held 
entitled to be repaid out of the estate before the creditors receiyed a 
dividend {ex parte Kennard v. HumphreySt 21 L. T. N. S. 684). 

* The^ words **the goods or effects of the bankrupt" are im- 
portant. They limit the operation of the section to the protection of 
the goods of the creditors, and not those oE other persons, which may 
be liable to distress in consequence of being on the premises of the 
bankrupt. It was held on similar words in the Bankruptcy Act of 
1849 that the property of a mortgagee lying on land demised to the 
bankrupt was not protected, but was liable to distress for the whole 
amount due {BrocJclehurst v. Law, 26 L. J., L.B. 107). 

+ See post, clause 122. 

t See post, clause 125. 

§ This section corresponds in subject to clause 11 of the Bank- 
roptcy Act of 1869 ; but it differs materially from that clause, more 
especially in the omission of the proyiso that 'Hhe bankruptcy shall 
not relate back to any prior act of bankruptcy, unless it be that at the 
time of committing such prior act the bankrupt was indebted to some 
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ruptcy of a debtor, whether the same takes place on the 
debtor's own petition or upon that of a creditor or cre- 
ditors, shall be deemed to have relation back to, and to 
commence at, the time of the act of bankruptcy being 
committed on which a receiving order is made against 
him, or, if the bankrupt is proved to have committed 
more acts of bankruptcy than one, to have relation back 
to, and to commence at, the time of the first of the acts 
of bankruptcy proved to have been committed* by the 
bankrupt within three months next preceding the date 
of. the presentation of the bankruptcy petition; but no 
bankruptcy petition, receiving order, or adjudication 
shall be rendered invalid by reason of any act of 
bankruptcy anterior to the debt of the petitioning 
crcditor.f 

creditor or creditors in a sum or sums sufficient to support a petition 
in bankruptcy, and unless such debt or debts are still remaining due 
at the time of the adjudication." In future the title of the trustee 
will, without restriction or condition, relate lack to any act of bank- 
ruptcy committed within three months prior to tbe date of the present- 
ation of the bankruptcy petition. 

* With regard to most of the acts of bankruptcy enumerated in 
clause 4, no question can arise as to when they are or are not com- 
mitted. But such a question may be suggested in reference to the 
act of bankruptcy set forth in sub-section {d), i. e. — the levy of execu- 
tion on the bankrupt's goods. In reference to that, a case deaided 
under clause 11 of the Act of 1869 will still be an authority. On 
an execution completed by seizure and sale of a trader's goods (being 
a proceeding in tnvitum and not a voluntary act on the part of the 
debtor), it was held that though it may be an act of bankruptcy, it is 
not ah initio void, but that the relation back is only to the moment 
after the completion of the transaction ; so that when the sheriff had 
received no notice of the presentation of a bankruptcy petition, and 
had, after the expiration of fourteen days, paid over the proceeds to 
the execution creditor, who had no notice of any prior act of baok- 
ruptcv, the trustee was held not to be able subsequently to claim the 
money. {Ex parte Villiers re liogera, L. R. 9 Ch. 432). 

f The relation of the title of a trustee undera liquidation by 
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44. Description of Bankrupt's Properttj divisible 
amongst Creditors,* — The property of the bankrupt 
divisible amongst his creditors^ and in this Act referred 
to as the property of the bankrupt, shall not comprise 
the following particulars : 

(1.) Property held by the bankrupt on trust for 
any other person :t 

arrangement is the same as that of a tmstee in bankruptcy ; that is 
to say, his title relates back to the first of the acts of bankruptcy 
proved to have been committed by the bankrupt within three months 
preceding the date of the receiving order. (See ante^ clause 18, sub- 
section 13). 

* With the exception of sub-section III. this clause is identical 
with clause 15 of the Bankruptcy Act, 1869. It will be seen, on com- 
paring sub-section III. of the present clause with sub-section 5 of clause 
15 of the Act of 1869, that some important modifications of the law 
are introduced by the present Act. We shall refer to these more 
particularly in our notes upon the sub-section. 

+ Property held by the bankrupt en trust is protected by this 
sub-section, not only when the trust is express, but also when any 
trust can be implied. In the case of an express trust, when the 
absolute or general legal ownership is vested in the bankrupt solely 
for the purpose of the trust, not even the legal estate will pass to 
the trustee in bankruptcy. Nor will the legal estate pass to the 
trustee in bankruptcy in a case where, although the bankrupt did not 
acquire the ownership of property for the purpose of a trust, he has, 
while still retaining such legal ownership, parted with the whole of 
the beneficial interest, and become a bare trustee. If, however, any 
beneficial interest whatever remains in the bankrupt, the legal 
interest in the property will, on his bankruptcy, pass to the 
trustee in bankruptcy, subject, of course, to the fulfilment by him of 
the obligations of the trust. If a bankrupt has not the absolute or 
general, but only a special property, in goods, bills, &c. (as, for 
instance, when goods are in the hands of a factor for sale, or bills 
in the hands of a banker for collection), these goods, bills, &c., if 
distinguishable from the mass of the bankrupt's estate, will not pass 
to the trustee in bankruptcy, but he will be able to enforce any lien 
o;: claim upon them, to which the bankrupt would have been entitled 
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(2.) The tools (if any) of his trade and the 
necessary wearing apparel and bedding of 

had he remained solvent. It may be obscrrcd with respect to trust 
property generally, that in no case will it be excepted under the 
present sab-section, unless it can be traced and distingaished from 
the mass of the bankrupt's property. But then it must be added 
that the judges of the Chancery Dlidsion are very astute in identifying 
trust fonds, and even when the character of property has been 
changed, they will secure for the catuique trust any money, &c., 
into which it has been conyerted, if this can possibly be done. For 
instance, if a trustee pays trust money into his private banking 
account, and then draws generally on that account for his private 
expenses, he will be presumed to have drawn against his own money 
and not against that of the cestuique trusty which will, therefore, 
even in case of bankruptcy, be entitled as against the trustee in 
bankruptcy, to a charge on the balance for so much of his money as 
was paid into it. Another general observation which may usefully be 
made with respect to trust property is this — that although it may, some- 
times like any other property in possession of the bankrupt, pass to his 
trustee under the third sub-section of the present clause (as property 
** in the possession, order or disposition " of the bankrupt), yet it will 
not do so whenever the posssession of the bankrupt is in' strict accord- 
ance with the terms of an express trust. In such a case the pos- 
session, &c., is not with the "consent" or ** permission" of the 
cestuique trusty but takes place under the instrument creating the 
trust. If, however, the cestuique trusts voluntarily permit the 
bankrupt to hold and deal with the property in a manner not contem- 
plated by inconsistent with, the trust, the doctrine of reputed 
ownership will then apply, and the goods, &c., will pass to the 
trustee in bankruptcy. The space at our command will not allow us 
to discuss in detail the cases falling within these general rules, nor 
can' we enter here upon the difficult and complicated subject of 
** specific appropriations" (t.e., appropriation of property by a debtor 
to a particular creditor), which when they create a trust fall within 
the scope of the present clause. But there is one case of so much 
practical importance in connection with this part of our subject that 
it will be convenient to refer to it — we mean the position of a bank- 
rupt banker and his customer, with reference to bills of the latter 
which are in. possession of the former at the time of his bankruptcy. 
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himself, his wife and children, to a value, 
inclusive of tools and apparel and bedding, 
not exceeding twenty pounds in the whole : 

But it shall comprise the following particulars ; 

(i.) All such property* as may belong to or be 

I£ bills are handed to a banker for discount, they pass on his bank- 
ruptcy to his trustee. They also pass to the trustee if there is an 
understanding express, or implied that they are to be treated as 
immediate cash. But the mere fact of the banker having without 
any such understanding treated them as cash, and allowed his cus- 
tomer to draw against them, will not render bills which are not imdcr 
discount the property of the trustee. And as to bills entered 
'* short " — that is bills not yet due which are placed in the hands of 
a banker for collection — the rule is that such of- them as remain in 
specie at the date of the bankruptcy belong to tho customer (even 
though they have teen endorsed for purpose of collection), though 
subject to the banker's lien for the balance of his account. 

* By the interpretation clause (168), ''Property" includes "money, 
goods, things in action, land, and every description of property, 
whether real or personal ; also obligations, easements, and every 
description of estate, interest, and profit, present or future, vested or 
contingent, arising out of or incident to property as above defined.'* 
When goods purchased by the bankrupt on credit have been uncon- 
ditionally delivered to him, or have come into his possession before 
his bankruptcy, the celler will have no lien on them for his unpaid 
purchase money, but they will be distributable under the bank- 
ruptcy, and the seller must come in and prove as an ordinary creditor. 
But if the goods are not delivered immediately to tho buyer, but are 
sent to him from a distant place, and delivered in the first instance 
to a third party as a carrier or master of a vessel for the purpose of 
being forwarded to the buyer, then if the buyer becomes bankrupt or 
insolvent before the goods are delivered to him, the seller may stop 
them in their transit at any time before they arrive at their destina- 
tion, or come into the possession, actual or constructive, of the buyer. 
Also if goods sold are warehoused with a third party the seller may, 
oij the bankruptcy of the buyer, stop the delivery — if that is not 
at the time actually or constructively complete. Bat it must be 
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vested in the bankrupt at the commencement 
of the bankraptcy, or may be acquired by or 
devolve on him before his discharge ; and^ 
(ii.) The capacity to exercise and to take proceed- 
ings for exercising all such powers iu or over 
or in respect of property as might have been 
exercised by the bankrupt for his own benefit 
at the commencement of his bankruptcy or 
before his discharge, except the right of 
nomination to It vacant ecclesiastical benefice ;^ 
and, 

observed that if the seller has given an unconditional order for the 
delivery of the goods to the buyer, and notice of such order has been 
given to the warehouseman or other bailee, the delivery will be com- 
plete as between seller and bayer. If goods have been sold to be 
delivered by instalments, and paid for on or within a certain time 
after delivery, then if the purchaser becomes bankrupt without having 
paid for the instalments last delivered, the vendor may refuse to 
deliver any mo:e goods unless he is paid the amount remaining due, as 
well as the price of such goods. The trustee of a bankrupt purchaser 
may, when appointed, elect to carry out a contract for the purchase of 
goods ; but there will be no obligation on the part of the seller to 
tender any goods to him. With respect to "things in action" in- 
cluded in the above definition of "property,'' it must be remarked 
that while the trustee in bankruptcy has a general power to bring or 
defend any action or suit relating to the property of the bankrupt, 
actions either for breaches of contract (for instance, a promise to 
marry) or torts (as libel or assaults) resulting in injury to the bank- 
rupt's person or feelings, do not pass to the trustee, nor can the 
trustee insist on performing and enforcing contracts which imply the 
exercise of the bankrupt's personal skill, unless the bankrupt chooses 
to render his personal service in the matter. In case the baukrupt 
does this, or is ready or willing to do this, the trustee will then be 
able to sue the other party on the contract, or a breach of it. 

* And as a general rule any |)ower which the bankrupt might have 
exercised for the benefit of others, he will be prevented by his bank- 
ruptcy from exercising if his creditors would be prejudice^ thereby. 
(Badham v. Jfer, 7 Blng. 695, 1 M< & St 82 ; UqU y, E^fiOtt^ 2 
Keen, Ui). 



KIND OF PROPERTY DIVISIBLE. 129 

(iii.) All goods* being, at the commencementt of 
the bankruptcy, in the possession, J order or 
disposition of the bankrupt, in his trade or 
busine8s,§ by the consent and permission of 

* In the Bankroptcy Act of 1869, the expression was '' goods and 
chattels." Under those words it was held that chattels real (or 
leaseholds), heirlooms, fixtures and growing crops, were not included, 
fw the pwrposei of the present dauH. They can still less be included 
under the term ''goods/' which, by the interpretation clause, only 
includes '* chattels personal.'* This.term is, however, extensive enough 
to comprise all other personal estate, such as goods (in the popular sense 
of the word), shares in public companies (except those, not expressly 
made personal property, in companies deriving their profits from land), 
bonds, notes, money, plate, furniture, bills of exchange, promissory 
notes, bonds, &;c. This is, however, subject to the qualification con- 
tained in the proviso at the end of the sub-section under which 
*' goods " are not /or the purpose of the iuh'tection to include *' things 
in action other than debts due or growing due to the bankrupt in the 
course of his trade or business." 

t See (intey clause 43> for the commencement of the bankruptcy. 

t That is in the sole possession and 6ole reputed ownership. ' The 
goods need not be in the ctcttud possession of the bankrupt. It is 
sufficient if they are constructively in his possession, as when they are 
in the hands of his servant, of a person who has hired them from 
him, who is carrying them for him, and the like. When goods and 
chattels hare been in the possession of the bankrupt, it is necessary, 
in order to bring his possession to an end, that either the goods, or in 
some cases the documents of title, should be delivered up to the true 
owner. The ''consent and permission of the true owner" may, of 
course, be determined without any alteration in the possession of the 
goods. How far the possession of the bankrupt will be held to 
indicate the consent of the true owner to the bankrupt's enjoying the 
reputation of ownership is a question of fact, depending upon the cir- 
cumstances of each case. 

§ " In his trade or business." This expression is now used instead 
of the words "being a trader" in the Act of 1869. The effect of tho 
ehange is twofold. In the Jirst place, the words used in the present 
clause will extend its. operation beyond "traders "to all who gain 
theip-livelUiood. by any i' businessJ' . It i9Jiard to. say what, if any, 
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the true owner,* under such circumstances that 

oconpaiion bj which a man gains his livelihood would not be accounted 
a ''business" for the purpose of bringing within the scope of this 
clause goods used in such occupation and coming in other re8X)€cts 
within the w^ords of the section. It is clear, for instance, that 
farmers, graziers, &c., who were formerty excluded as not being 
** traders** — {.e., not being persons who gained their living by " buy- 
ing and selling, or buying and letting for hire, goods or commodities, 
or the workmanship or conyersion of goods and coinmodities " 
— ^will now be included in the operation of the clause, surA cis that 
ioUlfor the future be. But, in the iecondplacef the operation of the 
new clause will be materially different from that of the clause of the 
Act of 1869. Under the earlier clause' 'all goods, kc.y ii the posses- 
sion and reputed ownership of a trader — as, for instanfce, fnmiturc 
and other household goods — passed to the trustee. Under the present 
clause no goods will pass except such as form an apparent part of the 
bankrupt's stock in trade, or are used in or available for lifae purposes 
of his trade or business. This change may be very important in con- 
nection with the "Married Woman's Property Act, 1880." It will 
have the effect of preventing tbis clause applying to fuhiiture and 
household goods which are the property of the debtor's ^ife, merely 
because they are in the common home. 

* In the absence of evidence of express "consent and permission," 
this may be implied from the circumstances of the case; Of course, 
the actual consent of the true ^wner to the possession of the bank- 
rupt, will, if unexplained, be Very cogent evidence in the aflSrmative. 
On the other hand, an established course of trade, whereby traders 
have in their possession goods of which they are not the Owners, may 
negative the inference of consent to the reputation of ownership, arising 
prima facie from the possession of the bankrupt. Accordingly, it has 
been held that there was no reputation of ownership when a well-known 
custom of trade was proved that wine sold should remain iriiihe seller's 
warehouse until the buyer Tequired it for use ; nor in the case of malt- 
ing agents in possession of malt and barley ; nor in that of a hotel keeper 
in possession of hired furniture ; nor in that of a-person in possession of 
a piano on the three years hire system ; nor toH;hat of a coach builder, 
clock-maker, &c., to whom coaches, clocks, &b., are sentifor repairs. 
Nor win this sub-section apply when a purchaser obtaihs possession 
of goods from a seller by fraud. Nor does it apply to goods sent by a 
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lie is the reputed owner* thereof; provided 

wholesale dealer, on sale or retnm, to a retail customer, who after- 
wards becomes bankrupt, unless such retail customer has retained 
them so long in his possession as to show that he had decided to keep 
them. A mere demand of possession made on the bankrupt by the 
true owner |7rmous to an act ofhanh^ptey, will be sufficient to pre- 
vent the operation of the statute, even although the demand does not 
reach the bankrupt until after he has committed an act of bankruptcy 
{exparte, Cohen v, Sparhe^ 40 L.J. Bank, 14). But a mere intention 
on the part of the true owner to take possession of the goods, or even 
the happening of the event entitling him to take possession, will not 
prevent goods being in the regular ownership of a bankrupt with the 
consent, &c. {Spa/rkmanY, MiUer, 12 C.B. N.S. 659). Finally — and 
this point is one of extreme importance — goods included in a bill of 
sale, but remaining in the possession of the bankrupt down to the com- 
mitting of an act of bankruptcy, are now within' the operation of this 
clause. It was provided by clause 20 of the Bills of Sale Act, 1878, 
'' that chattels comprised in a bill of sale which has been, and con- 
tinues to be duly registered under this act, shall not be deemed to be 
in the possession, order, or disposition of the grantor of the bill of 
sale within the meaning of the Bankruptcy Act, 1869. " But this 
clause was expressly repealed l^ clause 15 of the Bills of Sale Act, 
1882 (45 and 46 Vict, c 43). Goods in the possession, &c., of the 
bankrupt in his trade or frimnew, &c. , will now, therefore, although 
included in a valid bUl of sale, pass to the trustee in exactly the same 
manner, and under the same circumstances and conditions as if they 
were not the subject of such a security. 

* ''The doctrine of reputed ownership does not reqoire any in- 
vestigation into the actual state of knowledge or belief either of all 
creditors or of particular creditors ; and still less of the outside 
world, who are no creditors at all, as to the possession of particular 
goods. It is enough for the doctrine if those goods are in such a 
situation as to convey to the minds of those who know their situation, 
the reputation of ownership, that reputation arising by the legitimate 
exercise of reason and judgment on the knowledge of those facts which 
are capable of being generally known to those who choose to make 
inquiry on the subject. It is not at all necessaiy to examine into the 
degree of actual knowledge which is possessed, but the court must judge 
from the situation of the goods what inference as to the ownership 

K 2 
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that things in action other than debts due or 
growing due to the bankrupt in the course 
of his trade or business^^ shall not be deemed 
goods within the meaning of this section. 

Effect of Bankruptcy on antecedent TVansactions. 

45. Restriction of Rights of Creditor under Execution 
or Attachment, f — (1.) Where a creditor has issued exe- 

might be legitimately drawn by those who knew the facts. I do not 
mean the facts that are only known to the parties dealing with the 
goods, but such facts as are capable of being, and naturally would be, 
the subject of general knowledge to those who take any means to 
inform themselves on the subject. So, on the other hand, it is not 
at all necessary, in order to exclude the doctrine of reputed owner- 
ship, to show that every creditor, or any particular creditor, or the 
outside world who are not creditors, know anything about particular 
goods one way or the other. It is quite enough, in my judgment, 
if the situation of the goods was such as to exclude all legitimate 
ground from which those who knew anything about that situation 
could infer the ownership to be in the person having actual posses- 
sion." Per Lord Selborne in ex parte Watkina re Ctmston, L. B. 
8 Gh. App. p. 528. 

* This includes all certain trade debts, whether presently payable or 
not, but not contingent claims. As to what are trade debts so due to a 
person, as to have been in his order or disposition, see Cook t. JTetn- 
viing, L.B. 3 C.P. 384. In that case a person contracted to supply 
meat to an asylum, but assigned the contract to a butcher, who 
actually fulfilled it, but in the name of the original contractor. The 
latter being bankrupt, it was held (Willes, J., dissentiente) that the 
debt from the asylum was in his order and disposition. A debenture 
of a joint-stock bank company, by which the company undertake to 
pay a sum of money with interest, and charge the undertaking, &c., 
with payment, was held a chote in fiction for the purposes of the 
corresponding section of the Bankruptcy Act, 1869 (In re Price, ev 
parte RanUbury, LB. 4, Ch.D. 685). 

t This clause is similar in principle to section 184 of the Bank- 
ruptcy Act of 1849 (12 &, 13 Vict c. 100). 
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cution against the goods or lands of a debtor^ or has 
attached any debt due to him^ he shall not be entitled 
to retain the benefit of the execution or attachment 
against the trustee in bankruptcy of the debtor^ unless 
he has completed the execution or attachment before 
the date of the receiving order^ and before notice of the 
presentation of any bankruptcy petition by or against 
the debtor^ or of the commission of any available act 
of bankruptcy by the debtor. 

(2.) For the purposes of this Act, an execution 
against goods is completed by seizure and sale ; an 
attachment of a debt is completed by receipt of the 
debt ; and an execution against land is completed by 
seizure, or, in the case of an equitable interest, by the 
appointment of a receiver. 



46. Dulles of Sheriff as to Goods taken in Execution. 
— (1.) Where the goods of a debtor are taken in execu- 
tion, and before the sale thereof notice is served on the 
sheriff that a receiving order has been made against 
the debtor, the sheriff shall, on request, deliver the 
goods to the official receiver or trustee under the order, 
but the costs of the execution shall be a charge on the 
goods so delivered, and the official receiver or trustee 
may sell the goods or an adequate part thereof for , the 
purpose of satisfying the charge. 

(2.)* Where the goods of a debtor are sold under an 

* Particular attention must be paid to this second sub-section, 
which extends to aU debtors a somewhat similar enactment, which, 
in the act of 1869 (see clause 87), was confined to traders. The e£fect 
of the whole clause appears to be to defeat all executions for amounts 
exceeding £20, as against creditors, if a petition in bankruptcy is pre* 
sented before, or within fourteen days after, the sale of the goods, and 
due notice thereof is given to the sheriff. That is to say, if the sherifT 
has notice of a receiying order before sale, he lyill b^ve to give up the 
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execution in respect of a judgment for a sura exceeding 
twenty pounds^ the sheriff shall deduct the costs of the 
execution from the proceeds of sale^ and retain the 
balance for fourteen days, and if within that time notice 
is served on him of a bankruptcy petition having been 
presented against or by the debtor^ and the debtor is 
adjudged bankrupt thereon or on any other petition of 
which the sheriff has notice, the sheriff shall pay the 
balance to the trustee in the bankruptcy,* who shall be 
entitled to retain the same as against the execution 
creditor, but otherwise he shall deal with it as ifuo 
notice of the presentation of a bankruptcy petition had 
been served on him. 

. (3.) An execution levied by seizure and sale on the 
goods of a debtor is not invalid by reason only of its 
being an act of bankruptcy, and a person who purchases 
the goods in good faith under a sale by the sheriff shall 
in all cases acquire a good title to them against the 
trustee in bankruptcy. 

47. Avoidance of Voluntary Settlements.^ — (1.) Any 

goods to the official receiver ; and if notice is not received by the sheriff 
until after sale, the creditors will be entitled to the proceeds, but in the 
latter case the execution and sale will stand good, as, indeed, is expressly 
l^rovided by the third sub-section. It will be seen clause 145 provides 
for the publicity of all sales under an execution for a sum exceeding 
£20. By clause 146 the writ of elegit is not in future to extend to 
goods. 

* Or under a composition or arrangement, " so far as the nature of 
the case and the tei-ms of the composition or arrangement admit.*' 
See ante clause 18 (13). 

t The corresponding clause (91) of the act of 1869, was confined to 
traders. The operation of the present clause is general, and embraces 
all debtors. The provision at the end of the first sctb-seclion ' * and 
that the interest of the settlor in such property bad passed to the 
trustee of such settlement on the execution thereof " is aieo new, the 
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settlement of property not being a settlement made 
before and in consideration of marriage^ or made in 
favour of' a purchaser or incumbrancer in good faith 
and for valuable consideration, or a settlement made on 
or for the wife or children of the settlor of property 
which has accrued to the settlor after marriage in right 

Act of Ift69 not having contained anything to that effect. It is 
scarcely 'seoessaiy to point ont the object of the new proyision, or 
dwell up«^ its obvious tendency to check or invalidate settlements of 
an essentially illusory character. It will be seen that this section 
does not apply to ante-nuptial settlements (except in so far as 
they contain contracts or covenants for future settlement), or to 
settlements made in favour of ''a purchaser or incumbrancer in 
good faith, and for a valuable consideration." The word "purchaser" 
must be construed strictly. It means here a "buyer" in the 
ordinary, commercial sense ; and the same substantial construction 
must also be given to the words "incumbrancer/' "good faith," and 
"valuable consideration." We cannot here discuss the cases on 
the subject, but it may be said broadly that tiiey amount to this, 
that settlements of the kind we are now discussing will not be liable 
to invalidation if they are in substance and fact commercial transac- 
tions in which a true equivalent was given for the property passing 
under the settlement. It must be observed that by clause 11 of the 
Married Woman's Property Act, 1882, a post nuptial settlement of a 
policy of assurance made by a man, whether trader or not, upon his 
own wife or children, or upon his wife and children, will not fall within 
the provisions of this clause. It is expressly provided by the section 
of the Married Woman's Property Act, to which we have referred, 
that any such policy shall not, so long as the object of the trust 
remains unperformed, form part of" the estate of the " assured, or be 
liable to his debts. But if it be proved that the policy wjts feffcfit^d, 
and th'9; premiums paid with inteiit'to defraud the creditors Of the 
assured, they will be entitled to receive out' of the monies payable 
under the policy a sum equal to the premiums so paid.' Voluntary 
settlements though made outside the periods of two or «c» years, men- 
tioned in the sub-section under consideratioh, may, in many cases, be 
impeached as fraudulent under the IS Eliz. c. 5, by showing that its 
cflFect was to defeat and delay the creditors existing at the time of its 
execution. 
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of bis wife,* sliall^ if the settlor becomes bankrupt with- 
in two years after the date of the settlement^ be void 
against the trustee in the bankruptcy^ and shall^ if the 
settlor becomes bankrupt at any subsequeui time within 
ten years after the date of the settlement, be void 
against the trustee in the bankruptcy, unless the parties 
claiming under the settlement can prove that the 
settlor was at the time of making the settlement able 
to pay all his debts without the aid of the property 
comprised in the settlement^ and that the interest of 
the settlor in such property had passed to the trustee 
of such settlement on the execution thereof. 

(2.) Any covenantor contract made in consideration 
of marriage, for the future settlement on or for the 
s3ttlor^8 wife or children of any money or property 
wherein he had not at the date of his marriage any 
estate or interest^f whether vested or contingent^ in 
possession or remainder, and not being money or 
property of or in right of his wife, shall, on his becom- 
ing bankrupt before the property or money has been 
actually transferred or paid pursuant to the contract 
or covenant, be void against the trustee in the bank- 
ruptcy. J 

* See ia cocueciion with this exception, both in m present and in 
the next sub-Bection, the Married Woman's Property Act, 1882 (45 & 
46 Vict, c 76.) 

t These words refer to the settlement of specific property or money 
wherein the debtor had not at the time of his marriage any estate or 
interest. They do not affect a covenant to settle a sum of money 
generally. In the case of ex parte Bishop y. TdnnieSf L.R. 8 Ch. 718, 
it was held that *' a covenant for payment of a sum of money not 
speclficaliy ear-marked is not within this section" (i.e., the corre- 
sponding section of the Act of 1869), and the trustees of the settle* 
n^ent were allowed to prove against the estate for the amount cove- 
qanted to be paid, less tbQ valae of any estate or interest which the 
lankrupt hin^self took under the settlement. 

t And ^gainst a trustee under a composition or arrangen^ept v^^^f 
♦^''» comljtion^ mentioned in section 18 (13), 
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(3.) ^^ Settlement ^^ shall for the purposes of this 
section include any conveyance or transfer of property, 

48. Avoidance of Preferences in certain Cases.* — 

* This clause is identical with section 92 of the Bankrnptcy Act 
of 1869. It will be recollected that under sub-section (6), clause 4, 
it is an act of bankruptcy if a debtor ''makes a fraudulent con- 
veyance, gift, delivery, or transfer of his property, or of any pait 
thereof." Such a conveyance will also be void under the 13 Eliz. 
e. 5, if made with intent tc defeat, hinder, and delay creditors. 
And as the necessary consequence of the conveyance of the whole 
of a debtor's property, in consideration of a pa^t debt only, must 
be to defeat and delay his creditors, such a conveyance would quite 
irrespective of this clause be void. The case which this clause 
is necessary to meet is the conveyance of a paH of the debtor's 
property in consideration of a pait debt ; this (although not otherwise 
fraudulent), having a tendency to withdraw a part of the debtor's 
estate for distribution amongst the general body of his creditors, and 
to transfer it to one in preference to the rest. It is, as we have already 
seen, provided by sub-section (c) of clause 4 that it shall be an act of 
bankrnptcy if the debtor makes a convejance of his property or any 
part thereof or creates any charge thereon which would under this or 
any other act be a fraudnlent preference if he were a'ljudged bank- 
rupt." What then is a fraudulent preference under this clanse and 
an act of bankruptcy under sub-section (c) of clause 4 ? The answer 
is that in order to bring such a transaction within the operation of 
the sub -section referred to or of this clause, the conveyance or 
transfer must be the voluntary act of the debtor — done with " a view 
of giving such creditor a preference over the other creditors." If 
there be no ground for inferring such a motive — that is to sa,y, if 
there be no reason to suppose that it is the desire of the debtor to 
prefer one creditor to another— as if a payment be made on the 
application of a creditor, or under such pressure for payment as tends 
to interfere with the debtor's free will, or if the debtor acts in 
pursuance of a precedent, contract or agreement, or if the debtor acts 
under the apprehension of a civil or criminal proceeding, or if a 
creditor bond fide purchases part of the debtor's property in satis- 
faction of hi.^ debts, or if a paymept be made in the usual coarse of 
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(1 .) Every conveyance or transfer of property, or charge 
thereon made, every payment made, every obligation 
incurred, and every judicial proceeding taken or suffered 
by any person unable to pay his debts as they become 
due from his own money in favour of any creditor, or 
any person in trust for any creditor, with a view of 
giving such creditor a preference over the other credi- 
tors shall, if the person making, taking, paying, or 
suffering the same is adjudged bankrupt on a bank- 
ruptcy petition presented within three months after the 
date of making, taking, paying, or suffering the same, 
be deemed fraudulent and void as against the trustee 
in the bankraptcy. 

(2.) This section shall not affect the rights of any 
person making title in good faith and for valuable 
consideration through or under a creditor of the 
bankrupt.* 

49. Protection of bond fide Transactions without 
Notice.f — Subject to the foregoing provisions of this Act 
with respect to the effect of bankruptcy on an execu- 

busmeas, and is bond fide on the part of the creditor — sach transac- 
tions wiU not be an act of bankruptcy or be avoided by the present 
clause. Indeed, they are in many instances expressly protected by 
the next clause (49) if they do not fall within the ]^roTisons at the 
end of that clause. On the other hand it must be borne in mind 
that, under clause 25, subsection (3) *'no payment or composition 
made, or security giyen after arrest made is exempt from the pro- 
visioos of the Act relating to fraudulent preferences." Fraudulent 
preferences will, or may be, void against a trastee under a composition 
or arrangement by clause 13. 

* This sub-section so far limits the operation of the first sub-section 
as to prerent the trustee from following property acquired by a creditor 
under a fraudulent preference, into the hands of a person who has sub- 
soquently purchased, or otherwise taken it from such creditor in good 
faith, and for a valuable consideration. 

t This clause differs materially, both in the drafting and in the 
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tion or attachment,* and with respect to the avoidance 
of certain settleinentst and preferences, J nothing in 
this Act shall invalidate^ in the case of a bankruptcy — 

{a.) Any payment by the bankrupt to any of his 
creditors, 

(J.) Any payment or delivery to the bankrupt, 

(c.) Any conveyance or assignment by the bank- 
rupt for valuable consideration,^ 

(d.) Any contract, dealing, or transaction by or 
with the bankrupt for valuable consideration. 

Provided that both the following conditions are 
complied with, namely — 

(1.) The payment, delivery, conveyance, assign- 
ment, contract, dealing, or transaction, as 

substance o£ some of its proyisions, from the corresponding claases 
(94 and 95) in the Act of 1869. In order to ascertain its real bearing 
in any particular case, it will be necessary to have careful and con- 
stant regard to the ** foregoing proTisions " of the act referred to in 
the first few liaes of the clause, and to the proyiso and the two 
conditions therein specified, with yrhich the clause concludes. Not 
one of the payments, conveyances, &c.i numbered (a.) to (d.) will be 
valid against the trustee if they sin in any way against these pro- 
visoes or conditions. 

* See ante, clauses 45 and 46. 

+ See ante^ clause 47. 

:|: Ante, clause 48. 

§ It must be recollected that if a duly registered bill of sale, com- 
prises property in the possession, order or disposition of a bankrupt 
in his trade or business, it may not only be set aside under the 
conditions referred to in the present clause as invalidating various 
transactions, but it may also become invalid under sub-section (iii.) 
of clause 44 if the goods over which it extend remain in the order 
and disposition and reputed ownership of the bankrupt down to the 
time of the commencement of his bankruptcy. (See ante, note to 
clause 44.) 
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the case may be^ takes place before the date 
of the receiving order ;* and 
(2.) The person (other than the debtor) to, by, 
or with whom the payment, delivery, con- 
veyance, assignment, contract, dealing, or 
transaction was made, executed, or entered 
into, has not at the time of the payment, 
delivery, conveyance, assignment, contract, 
dealing, or transaction, notice of any avail- 
able act of bankruptcyt committed by the 
bankrupt before that time.j; 

Realization of Property. 
50. Possession of Property bij Trustee.^ --'(I.) The 

* Whether the person to or with whom the payment, conveyance, 
transaction, &c., was made or took place had or had not notice thereof. 

t When an act of bankruptcy has, in fact, been committed, any 
communication which brings it to the knowledge of a person in such a 
way as should induce him, as a reasonable man, to believe that the 
notification is true — ^will be sufficient notice of an act of bankruptcy 
under this sub-section. Notice, in fact, means either knowledge or the 
wilfully abstaining from acquiring knowledge ; and a knowledge of 
facts from which it is reasonable to draw the inference that an act of 
bankruptcy has been committed is a sufficient notice, even although 
the person who had such knowledge deny that he drew such inference, 
or that he knew that the facts of which he had knowledge amounted 
to an act of bankruptcy. {Hope v. Meekj 10 Ex. 829 ; Bird v. 
Bass, CM. & G. 143 ; Smith y. Osborne, 1 F. & F. 267 ; Exparte 
Snowball re Douglas, L.R. 7 ch. 524 ; LacMngton y. Elliot, 8 Scott 
N.R. 275.) Notice to a solicitor employed in any particular matter, 
or even sometimes to the solicitor's clerk, is notice to the client. But 
notice to the sheriff or the sheriff's officer in. possession is not notice 
to the execution creditor. 

X That is available at the time of the payment, delivery, convey- 
ance, &c., not merely for the receiving order actually made, but for 
any that might have been made. 

§ This clause substantially re-enacts the principal provisions of 
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trustee shall^ as soon as may be^ take possession of the 
deeds^ books^ and documents of the bankrupt^ and all 
other parts of his property capable of manual delivery. 

(2.) The trustee shall^ in relation to and for the 
purpose of acquiring or retaining possession of the 
property of the bankrupt^ be in the same position as if 
he were a receiver of the property appointed by the 
High Court,* and the Court may, on his application, 
enforce such acquisition or retention accordingly. 

(3.) Where any part of the property of the bank- 
rupt consists of stock, shares in ships, shares, or any 
other property transferable in the books of any com- 
pany, office, or person, the trustee may exercise the 
right to transfer the property to the same extent as 
the bankrupt might have exercised it if he had not 
become bankrupt. 

(4.) Where any part of the property of the bank- 
rupt is of copyhold or customary tenure, or is any like 
property passing by surrender and admittance or in 
any similar manner, the trustee shall not be compel- 
lable to be admitted to the property, but may deal with 
it in the same manner as if it had been capable of 
being, and had been duly suiTcndered or otherwise 
conveyed to such uses as the trustee may appoint; 
and any appointee of the trustee shall be admitted to 
or otherwise invested with the property accordingly. 

(5.) Where any part of the property of the bank- 
rupt consists of things in action, such things shall be 
deemed to have been duly assigned to the trustee. 

(6.) Any treasurer or other oflScer, or any banker, 
attorney, or agent of a bankrupt, shall pay and deliver 

sections 20, 22, and 93 of tbe Bankruptcy Aet of 1869. See also as 
to tbe warrants and orders of the Coart, post, clanses 117 to 120. 

* Ho will be an officer of the Conrt, and any improper interference 
with him in the discharge of his duties will be a contempt of court. 
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to the trustee all money and securities in his posses* 
sion or power, as such ofiScerj banker, attorney, or 
agent, which he is not by law entitled to retain as 
against the bankrupt or the trustee. If he does not 
he shall be guilty of a contempt of Court, and may 
be punished accordingly on the application of the 
trustee. 



51, Seizure of Property of Bankrupt.* — Any person 
acting under warrant of the Court may seize any part 
of the property of a bankrupt in the custody or posses- 
sion of the bankrupt or of any other person, and with 
a view to such seizure may break open any house, 
building, or room of the bankrupt where the bankrupt 
is supposed to be, or any building or receptacle of the 
bankrupt where any of his property is supposed to be ; 
and where the Court is satisfied that there is reason to 
believe that property of the bankrupt is concealed in 
a house or place not belonging to him, the Court may, 
if it thinks fit, grant a search warrant to any constable 
or oflScer of the Court, who may execute it according 
to its tenor. 

52. Sequestration of Ecclesiastical Benefice,^ — ( 1 .) 

* This clause re-enacts section 99 of the Bankruptcy Act 1869. 

t The two first sub-sections of this clause are substantially 
identical with clause 88 of the Bankruptcy Act of 1869. The only 
di£ference is that at the end of the first sab-section the words ** avail- 
able for grounding a receiving order against him " are substituted for 
** available against him for adjadication ^' ; and that the order of the 
two provisions contained in the second sub-section is reversed. The 
third and fourth sub-sections are new. The third, it will be observed, 
gives a curate a priority of claim to the payment of salary due to him 
from the bankrupt, similar to that conferred upon clerks, servants, or 
workmen by clause 40. 
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Where a bankrupt is a beneficed clergyman, the trustee 
may apply for a sequestration of tne profits of the 
benefice, and the certificate of the appointment of the 
trustee shall be sufiicient authority for the granting of 
sequestration without any writ or other proceeding, 
and the same shall accordingly be issued as on a writ 
of levari facias founded on a judgment against the 
bankrupt, and shall have priority over any other seques- 
tration issued after the commencement of the bank- 
ruptcy in respect of a debt provable in the bankruptcy, 
except a sequestration issued before the date of the 
receiving order by or on behalf of a person who at the 
time of the issue thereof had not notice of an act of 
bankruptcy committed by the bankrupt, and available 
for grounding a receiving order against him. 

(2.) The bishop of the diocese in which the benefice 
is situate may, if he thinks fit, appoint to the bankrupt 
such or the like stipend as he might by law have 
appointed to a curate duly licensed to serve the bene- 
fice in case the bankrupt had been non-resident, and 
the sequestrator shall pay the sum so appointed out of 
the profits of the benefice to the bankrupt, by quar- 
terly instalments while he perform^ the duties of the 
benefice. 

(3.) The sequestrator shall also pay out of the profits 
of the benefice the salary payable to any duly liceiised 
curate of the church of the benefice in respect of 
duties performed by him as such during four months 
before the date of the receiving order not exceeding 
fifty pounds. 

(4.) Nothing in this section shall prejudice the ope- 
ration of the Ecclesiastical Dilapidations Act, 1871,* or 
the Sequestration Act, 187 l,t or any mortage or charge 
duly created under any Act of Parliament before the 

* 34 & 85 Vict. c. 43. t 34 & 35 Vict. c. 45. 
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commencement of the bankruptcy on the profits of the 
benefice. 



53. Appropriation of Portion df Pay or Salary to 
Creditors.* — (1.) Where a bankrupt is an oflScer of the 
army or navy, or an officer or clerk or otherwise employed 
or engaged in the civil service of the Crown, the trustee 
shall receive for distribution amongst the creditors so 
much of the bankrupt's pay or salary as the Courts on 
the application of the trustee, with the consent of the 
chief officer of the department under which the pay or 
salary is enjoyed, may direct. Before making any 
order under this sub-section the Court shall communi- 
cate with the chief officer of the department as to the 
amount, time, and manner of the payment to the 
trustee, and shall obtain the written consent of the 
chief officer to the terms of such payment. 

(2.) Where a bankrupt is in the receipt of a salary 
or income other than as aforesaid, or is entitled to any 
half pay, or pension, or to any compensation granted 
by the Treasury, the Court, on the application of the 
trustee, shall from time to time make such order as it 
thinks just for the payment of the salary, income, half 
pay, pension, or compensation, or of any part thereof, 
to the trustee, to be applied by him in such manner as 
the Court may direct. 

(3.) Nothing in this section shall take away or 
abridge any power of the chief officer of any public 
department to dismiss a bankrupt, or to declare the 

^ The two first sab-sections of this clause re-en&ct (though with 
some alterations, chiefly verbal) clauses 89 and 90 of the Bankraptcy 
Act 1869. The. most Important alteration or addition in the present 
clause seems to be the extension of the provisions of the second sob* 
section to any " half -pay or pension, or any compensation granted by 
the Treasury.'* The third sub-section of the clause is new. 
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pension, half pay, or compensation of any bankrupt to 
be forfeited. 



54. Vesting and Transfer of Property.^ — (1.) Until 
a trustee is appointed the official receiver shall be the 
trustee for the purposes of this Act, and immediately 
on a debtor being adjudged bankrupt, the property of 
the bankrupt shall vest in the trustee. 

(2.) On the appointment of a trustee the property 
shall forthwith pass to and vest in the trustee ap- 
pointed. 

(3.) The property of the bankrupt shall pass from 
trustee to trustee, including under that term the 
official receiver when he fills the office of trustee, and 
shall vest in the trustee for the time being during bis 
continuance in office, without any conveyance, assign- 
ment, or transfer whatever. 

(4.) The certificate of appointment of a trustee 
shall, for all purposes of any law in force in any part 
of the British dominions requiring registration, enrol- 
ment, or recording of conveyances or assignments of 
property, be deemed to be a conveyance or assignment 
of propci'ty, and may be registered, enrolled, and re- 
corded accordingly. 



55. Disclaimer pf Onerous Property, \ — (1.) Where 
any part of the property of the bankrupt consists of 
land of any tenure burdened with onerous covenants, 

* This clause re-enacts poi-tions of clauses 17 and 83 of the 
Bankruptcy Act, 1869, with the necessary substitution of ** official 
receiver" for ** registrar " in the first and tbird sab-sections. 

t This clause replaces clauses 23 and 24 of the Bankruptcy Act of 
1869 ; but while re-enacting many of their provisions, it makes exten- 
sive alterations in, and additions to, them. 

L 
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of shares or stock in companies,* of unprofitable con- 
tracts, or of any other property that is unsaleable, or 
not readily saleable, by reason of its binding the pos- 
sessor thereof to the performance of any onerous act, 
or to the payment of any sum of money, the trustee, 
notwithstanding that he has endeavoured to sell or has 
taken possession of the property, or exercised any act 
of ownership in relation thereto, but subject to the pro- 
visions of this section, may, by writing signed by him, 
at any time within three months after the first appoint- 
ment of a tru8tee,t disclaim the property. 

Provided that where any such property shall not 
baVfe come to the knowledge of the trustee within one 
month after such appointment, he may disclaim such 
property at any time within two months after he first 
became aware thereof. 

(2.) The disclaimer shall operate to determine, as 
from the date of disclaimer, the rights, interests, and 
liabilities of the bankrupt and his property in or in re- 
spect of the property disclaimed and shall also discharge 
the trustee^ from all personal liability in respect of the 

* In the 23rd section of the Act of 1869 the expression was " un- 
marketable shares." See as to the position of the bankrupt and the 
trustee in respect to shares held by the former at the date of his 
bankruptcy, the Companies Act 1862 (25 & 26 Vict. c. 89), sections 
75 and 76. See also Lindley on Partnership, 4th Ed., p. 1,117. 

+ The limitation of the time for disclaimer to three months from the 
first appointment of a trustee or (under the condition specified) to two 
months after becoming aware of the property is a new provision. 

t A trustee is, therefore, not personally liable under a lease for rent 
accruing due between the adjudication and the disclaimer, if he has 
not been in beneficial occupation of the premises. It still, however, 
seems to remain doubtful (as it was under the Act of 1869) whether 
the trustee may not be liable in respect of the period for which he 
has had actual beneficial occupation of the devised premises. Bat 
even if he is liable, it has been held {Lowry v. Barbery L.B, 5 Bx. 
P. 170) that the estate is alfio liable to indemnify him. 
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property disclaimed as from the date when the property 
vested in him, but shall not, except so far as is necessary 
for the purpose of releasing the bankrupt and his pro- 
perty and the trustee from liability, aflFect the rights or 
liabilities of any other person.* 

(3.) A trustee shall not be entitled to disclaim a 
lease without the leave of the Court, except in any cases 
which may be prescribed by general rules, and the Court 
may, before or on granting such leave, require such 
notices to be given to persons interested, and impose such 
terms as a condition of granting leave, and make such 
orders with respect to fixtures, tenant's improvements, 
and other matters arising out of the tenancy as the 
Court thinks just.* 

* The latter part of the sub-section gives statutory effect to the 
decision in ex parte Walton y. Levy, L. R. Ch. D. 746. Neither 
this sub-section nor any other part of the clause appears to affect some 
hajportamt decisions on corresponding provisionB in clause 23 of the 
Bankruptcy Act of 1869. It will, for instance, still be law that 
when the bankrupt is assignee of a lease the disclaimer by the trustee 
wiU leave the lease subsisting between the lessor and the original 
lessee, and leave the latter liable to pay all rent due both before and 
after the disclaimer {Smyth v. Noi^tk, L. R. 7 Ex. 242) ; that a sub- 
lessee may bo compelled under the lessor s power of distraint on re- 
entry to pay the rent due from a bankrupt lessee (ex parte Walton 
re Levy, L. R. 17 Ch. P. 746) ; that the rights of a legal mortgagee 
of a term" are not affected by a disclaimet {ex parte Walton v. Levy, 
supra), and that the trustee will not be allowed by his disclaimer 
to affect the right of an equitable mortgagee {ex parte BtaOon r. 
'Muller, L. R. 15 Ch. D. 289). 

t It was provided by G. R. 28 of the rules of 1871 than when any 
property of a bankrupt shall consist of a leasehold interest, tht 
trustee shall not execute a disclaimer of the same without leave of the 
Court. There was some doubt as to whether that rule was not tUtra 
vires. No such doubt can attach to the present sub-section, which 
Viot only makes a similar provision, but expressly empowers the court 
to make "such orders with respect to fixtui-es, tenants* improve- 
ments, and other matters arising out of the tenancy," as the couit 

L 2 
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(4.) The trustee shall not be entitled to disclaim any 
property in pursuance of this section in any ease where 
an application in writing has been made to the~trustee 
by any person interested in the property requiring him 
to decide whether he will disclaim or not, and the 
trustee has for a period of twenty-eight days after 
the receipt of the application, or such extended period 
as may be allowed by the Court, declined or neglected 
to give notice whether he disclaims the property or 
notj* and, in the case of a contract, if the trustee, 
after such application as aforesaid, docs not within the 
said period or extended period disclaim the contract, he 
shall be deemed to have adopted it. 

(5.) The Court may, on the application of any per- 
son who is, as against the trustee, entitled to the 
benefit or subject to the burden of a contract made 
with the bankrupt, make an order rescinding the con- 
tract on such terms as to payment by or to either party 
of damages for the non-performance of the contract, 
or otherwise, as to the Court may seem equitable, and 
any damages payable under the order to any such 
person may be proved by him as a debt under the 
bankruptcy.t 

thinks jnst. It was held under the Act of 1869 that the trustee 
had no right to remoYe fixtures, though he were in possession up to 
the date of the disclaimer ; and it was said to be very doubtful 
whether, in the absence of any express stipulation that the tenant 
should have the fixtures, he would have a right to disclaim after 
removing them. It would seem that on these and other '^ matters 
arising out of the tenancy," including the payment of rent, the court 
will now be at liberty to make such orders as they deem just. 

* The subsequent part of this sub-section is new. It appears to 
be intended to meet the point raised in re Sneezum ex parte IktviSf 
L. R. 3 Ch. D. 463, and will render the decision in that case no 
longer an authority. 

t This sub-section is a new provision,] 
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(6.) The Court may, on application by any person 
either claiming any interest in any disclaimed pro- 
perty, or under any liability not discharged by this 
Act in respect of any disclaimed property, and on 
hearing such persons as it thinks fit, make an order 
for the vesting of the property iu or delivery thereof 
to any person entitled thereto, or to whom it may 
seem just that the same should be delivered by way of 
compensation for such liability as aforesaid, or a trustee 
for him^ and on such terms as the Court thinks just ; 
and on any such vesting order being made, the pro- 
perty comprised therein shall vest accordingly in the 
person therein named in that behalf without any con- 
veyance or assignment for the purpose. 

Provided always, that where the property disclaimed 
is of a leasehold nature, the Court shall not make a 
vesting order in favour of any person claiming under 
the bankrupt, whether as under-lessee or as mort- 
gagee by demise except upon the terms of making 
such person subject to the same liabilities and obliga- 
tions as the bankrupt was subject to under the lease 
in respect of the property at the date when the bank- 
ruptcy petition was filed, and any mortgagee or under- 
lessee declining to accept a vesting order upon such 
terms shall be excluded from all interest in and security 
upon the property, and if there shall be no person 
claiming under the bankrupt who is willing to accept 
an order upon such terms, the Court shall have power 
to vest the bankrupt's estate and interest in the pro- 
perty in any person liable either personally or in a 
representative character, and either alone or jointly 
with the bankrupt to perform the lessee's covenants 
in such lease, freed and discharged from all estates, 
incumbrances, and interests created therein by the 
bankrupt.* 

* This important sub-section, some of the most material portions 
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(7.) Any person injured by the operation of a dis- 
claimer under this section shall be deemed to be a 
creditor of the bankrupt to the extent of the injury, 
and may accordingly prove the same as a debt under 
the bankruptcy.* 



56. Powers of Ti^ustee ta deal' with Property.^ — 
Subject to the provisions of this Act, the trustee may 
do all or any of the following things : — 

of wliicli are entirely new, ^1 make.pr<m£ion» in 'an apparently 
satisfactory manner, for a yariety of contingencies which hare hereto- 
fore giren rise to considerable difficulty and inyolTod some injustice 
to one or more of the parties interested. 

* In «p 'parte Llynvi Coal and Iron Co. re Hidty L. E. 7 Ch. 28, 
it was held on a similar provision in the Act of 1869 that when a 
bankrupt was lessee for a term of years at an annual rent of £500, 
and the trustee having disclaimed th6 lease the landloid was' unable 
to re-let the premises at so high a rent ; the landlord was entitled to 
prove in the bankruptcy for the diif^nce between the present worth 
of the rent of £500 and the present worth for the same period of 
the letting yalne of the premises. 

• + This clause correq>onds generally, but .with some noticeable 
variations, to clause 25 of the Bankruptcy Act of 1869< It does not 
re-enact the. first sub-section of that clause, which empowered the 
trustee to '* receive and decide upon proof of debts in the prescribed 
manner, &c*" This is, however, not important, iilasmuch as the 
same power is now given to the trustee by the second schedule. It is 
more material to observe that the present clause does not re-enact two 
other of the snb-sections of clause 25 of the A^ci of 1869, which 
empower the trustee to ' ^ carry on the business of t^e bankrupt so far as 
may be necessiiry for the beneficial winding up of the same," or to 
*' bring, institute, or defend any action or other legal proceedings 
relating to the property of the bankrupt." l^bose sub-sections are 
now transferred to the next clause (57), with this result — ^that the 
trustee can no longer do the acts to which they relate without the per- 
mission of tbe committee of inspection. 
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(1.) Sell* all or any part of the property of the 
bankrupt (including the goodwill of the 
business, if any, and the book debtsf due or 
growing due to the bankrupt), by public 
auction or private contract, with power to 
transfer the whole thereof to any person or 
company, or to sell the same in parcels : 

(2.) Give receipts for any money received by him, 
which receipts shall effectually discharge the 
person paying the money from all responsi- 
bility in respect of the application thereof : 

(3.) Prove, rank, claim, and draw a dividend in 
respect of any debt due to the bankrupt : 

(4.) Exercise any powers the capacity to exercise 
which is vested in the trustee under this Act, 
and execute any powers of attorney, deeds, 
and other instruments for the purpose of 
carrying into effect the provisions of this 
Act : 

(5.) Deal with any property to which the bank- 
rupt is beneficially entitled as tenant in tail 
in the same manner as the bankrupt might 
have dealt with it ; and sections fifty-six to 
seventy-three (both inclusive) of the Act of 
the session of the third and fourth years of 
the reign of King William the Fourth 
(chapter seventy-four), "for the abolition of 
" fines and recoveries, and for the substitu- 
" tion of more simple modes of assurance," 
shall extend and apply to proceedings under 

* It was held under a similar provision in the Bankraptcj Act of 
1869 (sec. 25) that the sale of a bankrupt's property may be to the 
bankrupt himself. (Kihon v. ffardwicke, L. R. 7 C. P. 473.) 

f Book debts include such debts as would, in the ordinary course 
of business, be entered in books, although they haye not, in fact, 
been so entered. {Shipley t. Marshall, 32 L J., C. P. 258.) 
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this Act, as if those sections were here re- 
enacted and made applicable in terms to 
those proceedings.* 

57, Powers exerciseahle by Trustee with Permission 
of Committee of Inspection.^ — The trustee may, with 
the permission of the committee of inspection, do all 
or any of the following things : — 

(1.) Carry on the business of the bankrupt, so far 
as may be necessary for the beneficial wind- 
ing up of the same : 

(2.) Bring, institute, or defend any action or other 
legal proceedings relating to the property of 
the bankrupt : 

(3.) Employ a solicitor or other agent to take any 

* The powers conferred upon a tenant for life by the Settled Land 
Act, 1882, do not pass to a trustee in bankruptcy. See clause 50 of 
that Act. 

t This clause deals with the same subject as clause 27 of the 
Bankruptcy Act of 1869, but in a somewhat different manner. The 
first two sub-sections are for the first time introduced into this clause. 
(See note to last clause.) The third and fourth sub-sections confer 
new powers. It should be obseryed also that there is a material 
difference between the manner in which the committee of inspection 
is required to giye their sanction or permission under this clause, and 
the manner in which they might give it under clause 27 of the Act of 
1869. That clause enacted that ^* the sanction given for the purposes 
of this section may be a general permission to do all or any of the 
above-mentioned things, or a permission to do all or any of them in 
any specified case or cases." The present clause provides that ''the 
permission given for the purposes of this section shall not be a general 
permission, &c., but shall only be, &c." In addition to the powers 
conferred upon the trustee with the assent of the committee of inspec- 
tion by this clause, he is also (with the like aeseut) empowered by 
clause 64 to allow the bankrupt to manage his property or trade, and 
to make an allowance to the bankrupt. 
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proceedings or do any business which may 
be sanctioned by the committee of inspec- 
tion : 

(4.) Accept as the consideration for the sale of 
any property of the bankrupt a sum of 
money payable at a future time subject to 
such stipulations as to security and other- 
wise as the committee think fit : 

(5.) Mortgage or pledge any part of the property 
of the banknipt for the purpose of raising 
money for the payment of his debts : 

(6.) Refer any dispute to arbitration^ compromise 
all debts^ claims^ and liabilities^ whether 
present or future, certain or contingent, 
liquidated or unliquidated, subsisting or 
supposed to subsist between the bankrupt 
and any person who may have incurred any 
liability to the bankrupt, on the receipt of 
such sums, payable at such times, and gene- 
rally on such terms as may be agreed on : 

(7,) Make such compromise or other arrangement 
as may be thought expedient with creditors, 
or persons claiming to be creditors, in 
respect of any debts provable under the 
bankruptcy: 

(8.) Make such compromise or other arrangement 
as may be thought expedient with respect to 
any claim arising out of or incidental to the 
property of the bankrupt, made or capable 
of being made on the trustee by any person 
or by the trustee on any person : 

(9.) Divide in its existing form amongst the 
creditors, according to its estimated value, 
any property which from its peculiar nature 
or other special circumstances cannot be 
readily or advantageously sold. 
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The permission given for the purposes of this section 
shall not be a general permission to do all or any of 
the above-mentioned things, but shall only be a per- 
mission to do the particular thing or things for 
which permission is sought in the specified ease or 
cases. 



Distribution of Property. 

58. Declaration and Distribution of Dividends.* — 
(1.) Subject to the retention of such sums as may be 
necessary for the costs of administration, or otherwise, 
the trustee shall, with all convenient speed, declare and 
distribute dividends amongst the creditors who have 
proved their debts. 

(2.) The first dividend, if any, shall be declared and 
distributed within four months after the conclusion 
of the first meeting of creditors, unless the trustee 
satisfies the committee of inspection that there is 
sufficient reason for postponing the declaration to a 
later date. 

(3.^ Subsequent dividends shall, in the absence of 
sufficient reason to the contrary, be declared and dis- 
tributed at intervals of not more than six months. 

(4.) Before declaring a dividend the trustee shall 
cause notice of his intention to do so to be gazetted in 
the prescribed manner, and shall also send reasonable 

* This clause differs materially from the corresponding clause 
(sec. 41) of the Act of 1869. The provisions as to the periods at 
which the first and suhseqnent dividends must be paid are new. The 
fourth and fifth sub-sections are based upon general rules 131 and 
182 xmder the Act of 1869. It will, however, be seen that it is 
no longer be necessary, as it was under the latter of these rules, to 
gazette the declaration of a dividend. It is now only necessary to 
Qazette the notice of intention to declare a dividend. 
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notice thereof to each creditor mentioned in the bank- 
rupt's statement who has not proved his debt. 

(5.) When the trustee has declared a dividend he 
^hall send to each creditor who has proved a notice 
showing the amount of the dividend and when and 
how it is payable, and a statement in the prescribed 
form as to the particulars of the estate. 



59. Joint and Separate Dividends, — (1.) Where one 
partner of a firm is adjudged bankrupt, a creditor to 
whom the bankrupt is indebted jointly with the other 
partners of the firm, or any of them, shall not re- 
ceive any dividend out of the separate property of the 
bankrupt until all the separate creditors have received 
the full amount of their respective debts.* 

(2.) Where joint and separate properties are being 
administered, dividends of the joint and separate pro- 
perties shall, subject to any order to the contrary that 
may be made by the Court on the application of any 
person interested, be declared together ; and the ex- 
penses of and incident to such dividends shall be fairly 
apportioned by the trustee between the joint and sepa- 
rate properties, regard being had to the work done for 
and the benefit received by each property.f 



60. Provision for Creditors residing at a Distance, 

* By the corresponding section (103) of the Act of 1869 it was 
Ifirovided tbat a joint creditor might proTO against a separate estate 
for the purpose of yotidg at any meeting of creditors, and shoald be 
entitled to vote thereat. The present clause, it will be seen, contains 
no sncfa provision, which is, however, made by rale 13 of the first 
schedule. 

t This sub-section is taken verbatim from clause 104 of the Act of 
1869. 
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^-c.* — In the calculation and distribution of a dividend 
the trustee shall make provision for debts provable in 
bankruptcy appearing from the bankrupt's statements, 
or otherwise, to be due to persons resident in places so 
distant from the place where the trustee is acting that 
in the ordinary course of communication they have not 
had sufficient time to tender their proofs, or to estab- 
lish them if disputed, and also for debts provable in 
bankruptcy, the subject of claims not yet determined. 
He shall also make provision for any disputed proofs 
or claims, and for the expenses necessary for the ad- 
ministration of the estate or otherwise, and, subject to 
the foregoing provisions, he shall distribute as dividend 
all money in hand. 



61. Riffht of Creditor who has not proved Debt before 
Declaration of a Dividend^f — Any creditor who has not 
proved his debt before the declaration of any dividend 
or dividends shall be entitled to be paid out of any 
money for the time being in the hands of the trustee 
any dividend or dividends he may have failed to re- 
ceive before that money is applied to the payment of 
any future dividend or dividends, but he shall not be 
entitled to disturb the distribution of any dividend 
declared before his debt was proved by reason that he 
has not participated therein. 

* There is a slight verbal alteration in the second line of this 
clause. But this does not seem material. And it may be said that 
with the exception of the last sentence, which is new, this clause is 
identical in e£fect with clause 42 of the Act of 1869. The stringent 
provision that, subject to the qualifications specified, the .trustee 
"shall distribute as dividend all money in band/' is not only new 
but important. 

+ This clause re-enacts clause 43 of the Bankruptcy Act of 1869. 
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62- Final Dividend, — When the trustee has realized 
all the property of the bankrupt, or so much thereof 
as can, in the joint opinion of himself and of the com- 
mittee of inspection, be realized without needlessly 
protracting the trusteeship, he shall declare a final 
dividend,* but before so doing he shall give notice in 
manner prescribed to the persons whose claims to be 
creditors have been notified to him^ but not established 
to his satisfaction, that if they do not establish their 
claims to the satisfaction of the Court within a time 
limited by the notice, he will proceed to make a final 
dividend, without regard to their claims. After the 
expiration of the time so limited, or, if the Court on 
application by any such claimant grant him further 
time for establishing his claim, then on the expiration 
of such further time, the property of the bankrupt 
shall be divided among the creditors who have proved 
their debts, without regard to the claims of any other 
persons. 



63. No Action for Dividend.^ — No action for a 
dividend shall lie against the trustee, but if the trustee 
refuses to pay any dividend the Court may, if it 
thinks fit, order him to pay it, and also to pay out of 
his own money interest thereon for the time that it is 
withheld, and the costs of the application. 

* Up to this point the clause proceeds on the lines of section 44 of 
the Act of 1869, though as will he seen , it requires that the ** opinion'' 
referred to shall be the '* joint opinion " of the trustee and the com- 
mittee of inspection, while undtr the Act of 1869 it was the opinion 
of the trustee alone. The provisions which follow are new. For the 
manner in which unclaimed and undistributed funds or dividend 
under this or former Acts are to be dealt with, see jposi, clause 162. 

t This clauEc re-enacts clause 46 of the Bankruptcy Act of 1869. 
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64- Power to allow Bankrupt to manage Property.* 
— (1.) The trustee, with the permission of the com- 
mittee of inspection, may appoint the bankrupt him- 
self to superintend the management of the property of 
the bankrupt or of any part thereof, or to carry on 
the trade (if any) of the bankrupt for the benefit of 
his creditors, and in any other respect to aid in admin- 
istering the property in such manner and on such terms 
as the trustee may direct. 

(2.) Allowance to Bankrupt for Maintenance or Ser- 
vice. — The trustee may from time to time, with the 
permission of the committee of inspection, make such 
allowances as he may think just to the bankrupt out of 
his property for the support of the bankrupt and his 
family, or in consideration of his services if he is en- 
gaged in winding up his estate, but any such allowance 
may be reduced by the Court. 

65. Right of Bankrupt to Surplus.^ — The bankrupt 
shall be entitled to any surplus remaining after pay*- 
ment in full of his creditors, with interest, as by this 
Act provided, and of the costs, charges, and expenses 
of the proceedings under the bankruptcy petition. 

* This claase differs from clause 26 of the Bankruptcy Act of 1 869 
in three respects. The ohiTise in the former Act did not require the 
permission of the committee of inspection for the employment 'of the 
bankrupt; the present clause does. The former clausie left ''the 
creditors " to settle the manner and terms on which the bankropt was 
to be employed. The present clause gives this power to 'the trustee, 
*Svith the permission of the committee of inspection.'' Lastly, the 
l)3wer conferred upon the court to reduce an allowance is new. 

t Clause 45 of the Act of 1869 did not contain the words ''in 
full," nor the words ** with interest as by this act proyided." Pro- 
vision was, however, made under that act for tbe payment of ioterest 
on debts provable in bankruptcy by clause 36 and G. £. 77. Tbe 
effect of the present clause is that before the bankrupt can receive 
any surplus the creditors must be paid in full, with interest on their 
debt5!, in accordance with the piovisionB of clause 40, which, see ante. 
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PART IV * 
Official Receivers and Staff of Board of Trade. 

66. Appointment by Board of Trade of Official Re- 
ceivers of Debtors^ Estates, — (1.) The Board of Trade 
may^ at any time after the passing of this Act^ and from 
time to time^ appoint such persons as they think fit to 
be oflScial receivers of debtors' estates, and may re- 
move any person so appointed from such office. The 
official receivers of debtors' estates shall act under the 
general authority and directions of the Board of Trade, 
but shall also be officers of the courts to which they 
are respectively attached. 

(2.) The number of official receivers so to be ap- 
pointed, and the districts to be assigned to them, shall 
be fixed by the Board of Trade, with the concurrence 
of the Treasury. One person only shall be appointed 
for each district unless the Boara of Trade, with the 
concurrence of the Treasury, shall otherwise direct; 
but the same person may, with the like concurrence, 
be appointed to act for more than one district. 

(3.) Where more than one official receiver is attached 
to the Court, such one of them as is for the time being 
appointed by the Court for any particular estate shall 
be the official receiver for the purposes of that estate. 
The Court shall distribute the receiverships of the 
particular estates among the official receivers in the 
prescribed manner. 

* This part of the act is entirely new. The adminisiratiye detaUs 
requisite to give effect to it will, of course, be supplied by the general 
rules to be framed under the act. Until they appear detailed com- 
ment upon the provisions of this part of the act would be largely 
Bpeculative, and, therefore, not very useful. 
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67. Deputy for Official Receiver. — (1.) The Boai*d 
of Trade may from time to time by order direct, that 
any of its oflScers mentioned in the order shall be capable 
of discharging the duties of any official receiver during 
any temporary vacancy in the office, or during: the 
temporary absence of any official receiver through ill- 
ness or otherwise. 

(2.) The Board of Trade may, on the application of 
an official receiver, at any time by order ilorainate sbme 
fit person to be his deputy, and to act for him for such 
time not exceeding two months as the order may fix, 
and under such conditions as to remuneration aiid 
otherwise as may be prescribed. 

68. Status of Official Receiver* — (.1.) The duties of 
the official receiver shall have relation both to the con- 
duct of the debtor and to the administcatiQH of his 
estate. 

(2,) An official receiver may, for the pui'pose of affi.* 
davits, verifying proofs, petitions, or other proqeedings 
under this Act, administer oaths. 

(8.) All expressions referring to the tiiistee under a 
bankruptcy shall, unless the context otherwise requires 
or the Act otherwise provides, include the official re- 
ceiver when acting as trustee.* 

(4.) The trustee shall supply the official receiver with 
such information, and give him such access to, and 
facilities for inspecting the bankrupt's books and docu- 
ments, and generally shall give him such aid as may 

* See anttf clause 21 and the note thereon, as to the appointment 
of the trustee ; the power of the creditors to appoint the official receiver 
trustee ; and as to the power of the Board of Trade to appoint the 
official receiver trustee, in default of appointment of trustee by the 
creditors. For other cases inSvhich the official receiver is to act, or 
may act as Irus'ee, see clauses 54, Id, 82, ^1^ 121, and 125. 
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be requisite for enabling the official receiver to perform 
his duties under this Act. 



69. Duties of Official Receiver as regards the 
Debtor's Conduct.* — As regards the debtor, it shall be 
the dutv of the official receiver — 

(1.) To investigate the conduct of the debtor and to 
rcpoi't to the Court, stating M'hether there is reason to 
believe that the debtor has committed any act which 
constitutes a misdemeanor under the Debtors Act, 
1869jtt or any amendment thereof, or under this Act, 
or which would justify the Court in refusing, suspend- 
ing, or qualifying an order for his discharge. 

(2.) To make such other reports concerning the 
conduct of the debtor as the Board of Trade may 
direct. 

(3.) To take such part as may be directed by the 
Board of Trade in the public examination of the 
debtor. 

(4.) To take such part, and give such assistance, in 
relation to the prosecution of any fraudulent debtor as 
the Board of Trade may direct. 

70. Duties of Official Receiver as to Debtor^ s Estate, X 
— (I.) As regards the estate of a debtor it shall be 
the duty of the official receiver — 

* Besides this and the following clause — sections 9, 10, 12, 15, 
16, 17, 18, 21, 24, 25, 26, and 27 may be consulted with reference to 
the powers and duties of the official receiver. It must be borne in 
mind that under the previous clause (68) all expressions referring to 
the trustee will, unless the context requires or the act provides, include 
the official receiver when acting as trustee. 

t See section 11 of Debtors' Act, 186V^ in the appendix. As to the 
discharge of the bankrupt, see ante, clause 28. 

t And see anUf clauses 9, 10, and 12. 

M 
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(a.) Pending the appointment of a trustee, to 
act as interim receiver of the debtor's estate, 
and, where a special manager is not ap- 
pointed, as manager thereof : 

(6.) To authorise the special manager to raise • 
money or make advances for the purposes of 
the estate in any case where, in the interests 
of the creditors, it appears necessary so to 
do: 

(c.) To summon and preside at the first meeting 
of creditors:* 

(rf.) To issue forms of pi'oxy for use at the 
meetings of creditors : 

(e.) To report to the creditors as to any proposal 
which the debtor may have made with respect 
to the mode of liquidating his affairs if 

(/.) To advertise the receiving order, the date of 
the creditors' first meeting and of the debtor's 
public examination, and such other matters 
as it may be necessary to advertise : J 

(ff.) To act as trustee during any vacancy in the 
office of trustee. § 

(2.) For the purpose of his duties as interim receiver 
or manager the official receiver shall have the same 
powers as if he were a receiver and manager appointed 
by the High Court, but shall, as far as practicable, 
consult the wishes of the creditors with respect to the 
management of the debtor's property, and may for 
that purpose, if he thinks it advisable, summon meet- 
ings of Xhe persons claiming to be creditors, and shall 
not, unless the Board of Trade otherwise order, incur 

* Seethe first Schedule as to this and the next head of duty (d), 

t Ante, clause IS, sub-section (3) 

t Clause 13 

§ Post clause 87. 



J 
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any expense beyond such as is requisite for the pro- 
tection of the debtor^s property or the disposing of 
perishable goods. 

Provided that when the debtor cannot himself pre- 
pare a proper statement of affairs, the official receiver 
may, subject to any prescribed conditions, and at the 
expense of the estate, employ some person or persons 
to assist in the preparation of the statement of 
affairs. 

(3.) Every official receiver shall account to the 
Board of Trade and pay over all moneys and deal with 
all securities in such manner as the Board from time 
to time direct. 



71. Power for Board of Trade to appoint Officers, — 
The Board of Trade may, at any time after the passing 
of this Act, and from time to time, with the approval 
of the Treasury, appoint such additional officers, in- 
cluding official receivers, clerks, and servants (if any) 
as may be required by the Board for the execution of 
this Act, and may dismiss any person so appointed. 



PART V. 
Trustees in Bankruptcy. 
Remuneration of Trustee, 
72. Remuneration of Trustee.* — (1.) Where the 

* This is substantially a new clanse. The provisions regulating 
the mode and the amount of the trustee's remuneration, authorizing 
the Board of Trade to reduce the amount if they deem it too large, 
and prohibiting a trustee from receiving any gift, &c. , from a bank- 
rupt, a solicitor, auctioneer, &c. , are of great importance, and may 
reasonably be expected to be of great advantage. 

M 2 
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creditors appoint any person to be trustee of a debtor's 
estate, bis remuneration (if any) shall be fixed by ah 
ordinary resolution* of the creditors or if the creditoi's 
so resolve by the Committee of Inspection, and shall 
be in the nature of a commission or percentage, of 
which one part shall be payable on the amount realised, 
after deducting any sums paid to secured creditors out 
of the proceeds of their securities, and the other part 
on the amount distributed in dividend. 

(2.) If one-fourth in number or value of the credi- 
tors dissent from the resolution, or the bankrupt satis- 
fies the Board of Trade that the remuneration is un- 
necessarily large, the Board of Trade shall fix the 
amount of the remuneration. 

(3.) The resolution shall express what expenses the 
remuneration is to cover, and no liability shall attach 
to the bankrupt's estate, or to the creditors, in respect 
of any expenses which the remuneration is expressed 
to cover. 

(4.) Where no remuneration has been voted to a 
trustee he shall be allowed out of the bankrupt's estate 
such proper costs and expenses incurred by him in or 
about the proceedings of the bankruptcy as the taxing 
officer may allow. 

(5.) A trustee shall not, under any circumstances 
whatever, make any arrangement for or accept from 
the bankrupt, or any solicitor, auctioneer, or any other 
person that may be employed about a bankruptcy, any 
gift, remuneration, or pecuniary or other consideration 
or benefit whatever beyond the remuneration fixed by 
the creditors and payable out of the estate, f nor shall 

* i,e., a resolution decided by a majority in value of the creditors 
present personally, or by proxy at a meeting of ereditor?, and voth g 
on the resolution. 

t Attention should be particularly directed to this last provision, 
which viU, it may be hoped, tend to check, even if it does not en* 
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he make any arrangement for giving up, or give up, 
any part of his remuneration, either as receiver, manager, 
or trustee to the bankrupt, or any solicitor or other 
person that may be employed about a bankruptcy. 



73. Allowance and Taxation of Costs. — ( I .) Where 
a trustee or manager receives remuneration for his 
services as such no payment shall be allowed in his 
accounts in respect of the performance by any other per- 
son of the ordinary duties which are required by 
statute or rules to be performed by himself. 

(2.) Where the trustee is a solicitor he may contract 
that the remuneration for his services as trustee shall 
include aXt professional services. 

(3.) All bills and charges of solicitors, managers, 
accountants, auctioneers, brokers, and other persons, 
not being trustees, shall be taxed by the prescribed 
officer, and no payments in respect thereof shall be 
allowed in the trustee's accounts without proof of such 
taxation having been made. The taxing master shall 
satisfy himself before passing such bills and charges 
that the employment of such solicitors and other per- 
sons, in respect of the particular matters out of which 
such charges arise, has been duly sanctioned. 

(4.) Every such person shall, on request by the 
trustee (which request the trustee shall make a suffi- 
cient time before declaring a dividend), deliver his bill 
of costs or charges to the proper officer for taxation, 
and if he fails to do so within seven days after receipt 

tirely abate, certain abuses which have been prevalent under the Act 
of 1869. No penalty is imposed opon a trustee acting in violation of 
this clause ; but be will be liable to be called to account, dealt with, 
or removed either by the creditors or tbe ^c^rd of Trade under 
clauses 86, 8P, 90, and 91 doH. __ . 
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of the request, or such further time as the Court, on 
application, may grant, the trustee shall declare and 
distribute the dividend without regard to any claim by 
him, and thereupon any such claim shall be forfeited 
as well against the trustee personally as against the 
estate. 

Receipts, Payme is, Accounts, Audit, 

74. Payment of Money into Bank of England.^ — 
(1.) An account called the Bankruptcy Estates Ac- 
count shall be kept by the Board of Trade with the 
Bank of England, and all moneys received by the 
Board of Trade in respect of proceedings under this 
Act shall be paid to that account. 

(2.) The account of the Accountant in Bankruptcy 
at the Bank of England shall be transferred to the 
Bankruptcy Estates Account. 

(3.) Every trustee in bankruptcy shall, in such 
manner and at such times as the Board of Trade with 
the concurrence of the Treasury direct, pay the money 
received by him to the Bankruptcy Estates Account at 
the Bank of England, and the Board of Trade shall 
funiish him with a certificate of receipt of the money 
so paid. 

(4.) Provided that if it appears to the committee 
of inspection that for the purpose of carrying on the 
debtor^s business, or of obtaining advances, or because 

* The most important prbyisions of this and the following five 
clauses down to 81 are new. It will be seen that they take stringent 
precautions against many of the abuses connected with the adminis- 
tration of bankruptcy estates which have prevailed so largely and 
created so much scandal under the Act of 1869. Not merely wiU 
trustees be compelled for the future to keep llie funds of an estate 
separate from their own, to pay them regularly into a banking account, 
and keep proper accounts, but the Board of Trade will be armed with 
the power requisite to prevent these provisions being a dead letter. 
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of the probable amount of the cash balance, or if the 
committee shall satisfy the Board of Trade that for any 
other reason it is for the advantage of the creditors 
that the trustee should have an account with a local 
bank, the Board of Trade shall, on the application of 
the committee of inspection, authorise the trustee to 
make his payments into and out of such local bank as 
the committee may select. 

Such account shall be opened and kept by the trus- 
tee in the name of the debtor^s estate ; and any in- 
terest receivable in respect of the account shall be part 
of the assets of the estate. 

The trustee shall make his payments into and out 
of such local bank in the prescribed manner. 

(5.) Subject to any general rules relating to small 
bankruptcies under Part VII. of this Act, where the 
debtor at the date of the receiving order has an ac- 
count at a bank, such account shall not be withdrawn 
until the expiration of seven days from the day ap- 
pointed for the first meeting of creditors, unless the 
Board of Trade, for the safety of the account, or other 
sufficient cause, order the withdrawal of the account, 

(6.) If a trustee at any time retains for more than 
ten days a sum exceeding fifty pounds, or such other 
amount as the Board of Trade in any particular case 
authorise him to retain, then unless he explains the 
retention to the satisfaction of the Board of Trade, he 
shall pay interest on the amount so retained in excess 
at the rate of twenty pounds per centum per annum, 
and shall have no claim for remuneration, and may be 
removed from his office by the Board of Trade, and 
shall be liable to pay any expenses occasioned by reason 
of his default. 

(7.) All payments out of money standing to the 
credit of the Board of Trade in the Bankruptcy Estates 
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Account shall be made by the Bank of England in the 
prescribed manner. 



75. Trustee not to pay into Private Account, — No 
trustee in a bankruptcy or under any composition or 
scheme of arrangement shall pay any sums received by 
him as trustee into his private banking account, , 



76. Investment of Surplus Funds. — (1.) Whenever 
the cash balance standing to the credit of the Bank- 
ruptcy Estates Account is in excess of the amount 
which in the opinion of the Board of Trade is required 
for the time being to answer demands in respect of 
bankrupts^ estates, the Board of Trade shall notify the 
same to the Treasury, and shall pay over the same or 
any part thereof as the Treasury may require to the 
Treasury, to such account as the Treasury may direct, 
and the Treasury may invest the said sums or any 
part thereof in Government securities to be placed to 
the credit of the said account. 

(2.) Whenever any part of the money so invested is, 
in the opinion of the Board of Trade, required to 
answer any demands in respect of bankrupts' estates, 
the Board of Trade shall notify to the Treasury the 
amount so required, and the Treasury shall thereupon 
repay to the Board of Trade such sum as may be re- 
quired to the credit of the Bankruptcy Estates Account, 
and for that purpose may direct the sale of such part 
of the said securities as may be necessary. 

(3.) The dividends on the investments under this 
section shall be paid to such account as the Treasury 
may direct, and regard shall be had to the amount thus 
derived in fixing the fees payable in respect of bank- 
mptpy proceedings^ 
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77. Certain Receipts and Fees to be applied in aid of 
Expenditure, — The Treasury may from time to time 
issue to the Board of Trade in aid of the votes of Par- 
liament, out of the receipts arising from fees, fee 
stamps, and dividends on investments under this Act, 
any sums which may be necessary to meet the charges 
estimated by the Board of Trade in respect of salaries 
and expenses under this Act. 

78. Atidit of Trustee^ s Accounts. — ( 1 .) Every trustee 
shall, at such times as may be prescribed, but not less 
than twice in each year during his tenure of office, send 
to the Board of Trade, or as they direct, an account of 
his receipts and payments as such trustee. 

(2.) The account shall be in a prescribed form, shall 
be made in duplicate, and shall be verified by a statu- 
tory declaration in the prescribed form. 

(3.) The Board of Trade shall cause the accounts so 
sent to be audited, and for the purposes of the audit 
the trustee shall furnish the Board with such vouchers 
and information as the Board may require, and the 
Board may at any time require the ])roduction of and 
inspect any books or accounts kept by the trustee. 

(4.) When any such account has been audited one 
copy thereof shall be filed and kept by the Board, and 
the other copy shall be filed with the Court, and each 
copy shall be open to the inspection of any creditor, or 
of the bankrupt, or of any person interested. 

79. The Trustee to furnish List of Creditors. — The 
trustee shall, whenever required by any creditor so to 
do, and on payment by such creditor of the prescribed 
fee, furnish and transmit to such creditor by post a list 
of the creditors, showing in such list the amount of 
the debt due to ej^ch of such creditors, 
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80. Books to be kept by Trustee. — The trustee shall 
keep, in manner prescribed, proper books, in which he 
shall from time to time cause to be made entries or 
minutes of proceedings at meetings, and of such other 
matters as may be prescribed, and any creditor of the 
bankrupt may, subject to the control of the Court, per- 
sonally or by his agent inspect any such books. 

81. Annual Statement of Proceedings, — (1.) Every 
trustee in a bankruptcy shall from time to time, as may 
be prescribed, and not less than once in every year 
during the continuance of the bankruptcy, transmit to 
the Board of Trade a statement showing the proceed- 
ings in the bankruptcy up to the date of the statement,, 
containing the prescribed particulars, and made out in 
the prescribed form. 

(2.) The Board of Trade shall cause the statements 
so transmitted to be examined, and shall call the 
trustee to account for any misfeasance, neglect, or 
omission which may appear on the said statements or 
in his accounts or otherwise, and may require the 
trustee to make good any loss which the estate of the 
bankrupt may have sustained by the misfeasance, neglect, 
or omission. 



Release of Trustee. 

82. Release of Trustee.^ — (1 .) When the trustee has 
realised all the property of the bankrupt, or so much 
thereof as can, in his opinion, be realised without 
needlessly protracting the trusteeship, and distributed 

* This clause greatly alters the law. Under the Act of 1869 the 
release of the trustee was the Act of the creditors and the Bankruptcy 
Court. Under the present clause it will be for the Board of Trade to 
grant or withhold the release, subject to an appeal to the High Court. 
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a final dividend, if any, or has ceased to act by reason 
of a composition having been approved, or has resigned, 
or has been removed from his office, the Board of Trade 
shall, on his application, cause a report on his accounts 
to be prepared, and, on his complying with all the re- 
quirements of the Board, shall lake into consideration 
the report, and any objection which may be urged by 
any creditor or person interested against the release of 
the trustee, and shall either grant or withhold the re- 
lease accordingly, subject nevertheless to an appeal to 
the High Court. 

(2.) Where the release of a trustee is withheld the 
Court may, on the application of any creditor or person 
interested, make such order as it thinks just, charging 
the trustee with the consequences of any act or default 
he may have done or. made contrary to his duty. 

(3.) An order of the Board releasing the trustee 
shall discharge him from all liability in respect of any 
act done or default made by him in the administration 
of the aflfairs of the bankrupt, or otherwise in relation 
to his conduct as trustee, but any such order may be 
revoked on proof that it was obtained by fraud or by 
suppression or concealment of any material fact. 

(4.) Where the trustee has not previously resigned, 
or been removed, his release shall operate as a removal 
of him from his office, and thereupon the official receiver 
shall be the trustee. 

Official Name. 

83. Official Name of Trustee,— ^\it trustee may sue 
and be sued by the official name of ^' the trustee of the 
^' property of a bankrupt,^' inserting the name 

of the bankrupt, and by that name may in any part of 
the British dominions or elsewhere* hold property of 

* Clause 83 of the Bankruptcy Act of 1869 did not contain the 
words : *' In any part of the BritiBh dominions or elsewhere." 
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every description^ make contracts^ sue and be sued^ 
enter into any engagements binding on himself and 
liis successors in office^ and do all other acts necessaiy 
or expedient to be done in the execution of his office. 



Appointment and Removal. 

84. Power to appoint joint or successive Trustees,^ 
— (1.) The creditors may, if they think fit, appoint 
more persons than one to the office of trustee, and 
when more persons than one are appointed they shall 
declare whether any act required or authorised to be 
done by the trustee is to be done by all or any one or 
more of such persons, but all such persons are in tiiis 
Act included under the term " trustee," and shall be 
joint- tenants of the property of the bankrupt. 

(2.) The creditors may also appoint persons to act 
as trustees in succession in the event of one or more 
of the persons first named declining to accept the 
office of trustee, or failing to give security, or pot 
being approved of by the Board of Trade, 

85. Office of Trustee vacated bi/ Insolvency. ^^li a 
receiving order is made against a trustee, he «hall 
thereby vacate his office of trustee.f 

88. Removal of Thistee,'--{1.) The creditors may, 
by ordinary resolution, at a meeting specially called 

* This clause re-enacts the first sub-seciioD of clause 88 of the Act 
of 1869. 

f This dause re-enacts tbe first part of the fifth sub-seetioii of 
clause 83 of the Act of 1869 ; with the substitution of the words, *' if 
a receiving order is made against a trustee" for the wQrds "if a 
trustee be adjudged bankrupt," 



VAdANcY IN OFf*idE Of* a!uu$'i?fite. 173 

for that purpose^ of which seven days* notice has been 
given, remove a trustee appointed by them, and may 
Ut the same or any subsequent meeting appoint another 
person to fill the vacancy as hereinafter provided in 
case of a vacancv in the office of trustee. 

(2.) If the Board of Trade are of opinion that a 
trustee appointed by the creditors is guilty of miscon- 
duct, or fails to perform his duties under this Act, the 
Board may remove him from his office, but if the 
creditors, by ordinary resolution, disapprove of his 
removal, he or they may appeal against it to the High 
Court.* 



87. Proceedings in case of Vacancy in Office of Trus- 
tee.'\' — (1.) If a vacancy occurs in the office of a trustee 
the creditors in general meeting may appoint a person 
to fill the vacancy, and thereupon the same proceedings 
shall be taken as in the case of a first appointment. 

(2.) The official receiver shall, on the requisition of 
any creditor, summon a meeting for the purpose of 
filling any such vacancy. 

(3.) If the creditors do not within three weeks after 
the occurrence of a vacancy appoint a person to fill 
the vacancy, the official receiver shall report the matter 
to the Board of Trade, and the Board may appoint a 
trustee ; but in such case the creditors or committee 

* So far as regards the power of the creditors, the provisions 
of this clause are the same as those contained in sub-section 4 of 
clause 83 of the Act of 1869. But the power of removing a trustee 
given by that ehtuse to the Court of Bankruptcy is by the present 
clause transferred to the Board of Trade. 

f See anUf clause 21. With the exception of the general power 
tglven to the creditors to fill a vacancy in the office of trustee, which 
W9a also conferred upon them by sections 83 and 84 of the Act of 
1869, the provisions of this clause are new. 
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of inspection shall have the same power of appointing 
a trustee as in the case of a first appointment. 

(4.) During any vacancy in the oflSce of trustee the 
official receiver shall act as trustee. 

Voting Powers of Trustee. 

88. Limitation of Voting Powers of Trustee.-^ — The 
vote of the trustee, or of his partner, clerk, solicitor, 
or solicitor's clerk, either as creditor or as proxy for a 
creditor, shall not be reckoned in the majority required 
for passing any resolution affecting the remuneration 
or conduct of the trustee.* 



Control over Trustee, 

89. Discretionary Powers of Trustee and Control 
thereof '\ — (1 .) Subject to the provisions of this Act the 
trustee shall, in the administration of the property of 
the bankrupt, and in the distribution thereof amongst 
his creditors, have regard to any directions that may 
be given by resolution of the creditors at any general 
meeting, or by the committee of inspection, and any 
directions so given by the creditors at any general 
meeting shall in case of conflict be deemed to override 
any directions given by the committee of inspection. 

(2.) The trustee may from time to time summon 

* This is a new clause, and by no means an unimportant one. 

t This and the following clause correspond in many respects to dause- 
20 of the Bankruptcy Act of 1869. There are, however, some im- 
portant modifications. The second and fourth sub-sections of the 
present clause are new ; and there is do re-enactment of that part of 
clause 20 of the Act of 1869 which required the trustee to call period- 
ical meetings of th^ committee of inspection for the purpose of auditing^^ 
his accounts. The power of audit is, as we have already seen, trans^ 
fcrred to the Board of Trade by clause 78 of the present act. 
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general meetings of the creditors for the purpose of 
ascertaining their wishes, and it shall be his duty to 
summon meetings at such times as the creditors, by 
resolution, either at the meeting appointing the trustee 
or otherwise may direct, or whenever requested in 
writing to do so by one-fourth in value of the creditors. 

(3.) The trustee may apply to the Court in manner 
prescribed for directions in relation to any particular 
matter arising undqr the bankruptcy. 

(4.) Subject to the provisions of this Act the trustee 
shall use his own discretion in the management of the 
estate and its distribution among the creditors. 

90. Appeal to Cow t against Trustee.* — If the bank- 
rupt or any of the creditors, or any other person, is 
aggrieved by any act or decision of the trustee, he may 
apply to the Court, and the Court may confirm, 
reverse, or modify the act or decision complained of, 
and make such order in the premises as it thinks just. 

91. Control of Board of Trade over Trvstees.f — (1). 
The Board of Trade shall take cognizance of the con- 
duct of trustees, and in the event of any trustee not 
faithfully performing his duties, and duly observing all 
the requirements imposed on him by statute, rules, 
or otherwise, with respect to the performance of his 
duties, or in the event of any complaint being made 
to the Board by any creditor in regard thereto, the 

* This clause re-enacts a portion of the latter part of clause 20 of 
the Bankruptcy Act of 1869. 

f This is a new clause. Its effect, speaking generally, is to 
transfer to the Board of Trade the control over the'trostee, vhich was 
under sections 57 and 58 of the Act of 1869 exercised hy the comp- 
troller in bankruptcy, who will in future (clause 153) act under the 
directions of the Board of Trade. 
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Board shall inquire into the matter and take such 
action thereon as may be deemed expedient. 

(2.) The Board may at any time require any trustee 
to answer any inquiry made by them in relation to 
any bankruptcy in which the trustee is engaged, and 
may, if the Board think fit, apply to the Court to 
examine on oath the trustee or any other person con- 
cerning the bankruptcy. 

(3.) The Board may also direct a local investigation 
to be made of the books and vouchers of the trustee. 



PART VI. 
Constitution, Proceduue, and Powers op Court. 

Jurisdiction, 

92. Jurisdiction to be exercised by High Court and 
County Courts. — (1.) The Courts having jurisdiction 
in bankruptcy shall be the High Court and the county 
courts.* 

* It was provided by the Supreme Court of Judicature Act, 1873, 
that the London Court of Bankruptcy should be united with the 
Supreme Court of Judicature established by that act, and that its 
jurisdiction should bo transferred to the High Court of Justice. This 
provision was, however, repealed by the Supreme Court of Judicature 
Act, lb75. The effect of the present and the next clause is to restore 
and re-enact the provisions of the Judicature Act of 1873. The result 
of this consolidation, together with the repeal of the Bankruptcy Act 
of 1869, will bo that section 24 of the Judicature Act of 1873 will in 
future apply to the Bankruptcy Conrt. As to stay of actions or 
process, see antCy clauses 9 and 10, which not only give the Bank- 
ruptcy Court power to stay any execution or legal process against the 
person or property of a debtor, but enact that any court in which 
proceedings are pending against a debtor may stay them, &c., on proof 
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(2.) But the Lord Gbancellor may ffom tone to 
time, by order under his hand, exdude any county 
court from having jurisdiction in bankruptcy, and for 
the purposes of bankruptcy jurisdiction may attach it* 
district or any part thereof to the High Court, or to 
any other county court or courts, and may from time 
to time revoke or vary any order so made.* The Lord 
Chancellor may, in like manner and subject to the like 
conditions, detach the district of any county court or- 
any part thereof from the district and jurisdtetion of 
the High Court. 

(3.) The term ''district,'^ when used in this Act 
with refei*ence to a county court, means the district of 
the court for the purposes of bankruptcy jurisdiction. 

(4.) A county court which, at the commencement of 
this Act, is excluded from having bankruptcy jurisdic- 
tion, shall continue to be so excluded until the Lord 
Chancellor otherwise orders*. 

(5.) Periodical sittings for the transaction of bank- 
ruptcy business by county courts having jurisdiction in 
bankruptcy shall be holden at such times and at such 
intervals as the Lord Chancellor shall prescribe for each 
such court.f 

of the presentation of a bankruptcy petition. See also clanae 102, 
sub-sections 4 and 5, giving power to the judge o£ the High Oourt 
who makes a receiving order to direct the transfer to l^imself of any 
actions by or against the bankrupt pending in any other division of 
the High Court. 

* The power to attach a district, or any part thereof, to the High 
Oourt, or to detach it therefrom, is new. It will enable the Lord 
Chancellor to enlarge or curtail the boundaries of the London bank- 
raptcy district, and the jurisdiction of the London Bankruptcy Courts 
which is by the next clause consolidated with the Supreme Court of 
Judicature. It is presumed that that is the principal, if not the 
only, object of the proviso. 

t This last sub-section is a new, aj^d will probably be found a very 
fisef uji provision. 

K 



178 THE BANKBUPTCY ACT OF 1883. 

93. Consolidation of London Bankruptcy Court with 
Supreme Court of Judicature.*^ — (1.) From and after 
the commencement of this Act the London Bankruptcy 
Court shall be united and consolidated with and form 
part of the Supreme Court of Judicature^ and the 
jurisdiction of the London Bankruptcy Court shall be 
transferred to the High Court. 

(2.) For the purposes of this union^ consolidation^ 
and transfer^ and of all matters incidental thereto and 
consequential thereon, the Supreme Court of Judica* 
ture Act, 1873, as amended by subsequent Acts, shall^ 
subject to the provisions of this Act, have effect as if 
the union, consolidation, and transfer had been effected 
by that Act, except that all expressions referring to 
the time appointed for the commencement of that Ac( 
shall be construed as referring to the commencement 
of this Act, and, subject as aforesaid, this Act and the 
said above-mentioned Acts shall be read and construe^ 
together. 

94. Transaction of Bankruptcy Business by Special 
Judge of High Court.— {\.) Subject to general rules, 
and to orders of transfer made under the authority of 
the Supreme Court of Judicature Act, 1873, and Acts 
amendiug it, — 

(a.) All matters pending in the London Bank- 
ruptcy Court at the commencement of this 
Act; and 

{b.) All matters which would have been within 
the exclusive jurisdiction of the London 
Bankruptcy Court, if this Act had not 
passed; and 

(c.) AH matters in respect of which jurisdiction 

IS given to the High Court by this Act, 

• See as to tbis cUuse the first note to the preceding clause. 
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shall be assigned to such Division of the High Court 
as the Lord Chancellor may from time to time 
direct. 

(2.) All such matters shall, subject as aforesaid, be 
ordinarily transacted and disposed of by or under the 
direction of one of the judges of the High Court, and 
the Lord Chancellor shall from time to time assign a 
judge for that .purpose. 

(3.) Provided that during vacation, or during the 
illness of the judge so assigned, or during his absence 
or for any other reasonable cause such matters, or any 
part thereof, may be transacted and disposed of by or 
under the directions of any judge of the High Court 
named for that purpose by the Lord Chancellor. 

(4.) Subject to the provisions of this Act, the offi- 
cers, clerksj and subordinate persons who are, at the 
commencement of this Act, attached to the London 
Bankruptcy Court, and their successors, shall be offi- 
cers of the Supreme Court of Judicature, and shall 
be attached to the High Court. 

(5,) Subject to general rules, all bankruptcy matters 
shall be entitled, " In bankruptcy." 



95. Petition, where to be presented, — (1.) If the 
debtor against or by whom a bankruptcy petition is 
presented has resided or carried on business within the 
London bankruptcy district as defined by this Act for 
the greater part of the six months immediately pre- 
ceding the presentation of the petition, or for a longer 
period during those six months than in the district 
of any county court, or is not resident in England, or 
if the petitioning creditor is unable to ascertain tlie 
residence of the debtor, the petition shall be presented 
to the High Court, .i 

(2.) In any other case the petition shall be pre- 

N 2 
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sented to the comity court for the district in which 
the debtor has resided or carried on business for the 
longest period during the six months immediately pre- 
ceding the presentation of the petition. 

(3.) Nothing in this section shall invalidate a pro- 
ceeding by reason of its being taken in a wrong 
court.* 



96. Definition of the London Bankruptcy District. 
— The London Bankruptcy District shall, for the pur- 
poses of this Act, comprise the City of London and 

* This clause differs rather materially from the corresponding 
clanse (59) of the Act of 186d, which was as follows : — *' If the person 
sought to be adjudged a bankrupt reside or carry on business within 
the London bankruptcy district, as hereinafter defined, or be not 
resident in England , then ' the court ' shall mean for the purposes of 
this act the Court of Bankruptcy in London as constituted by this 
act) and hereinafter referred to as the London Bankruptcy Court. If 
the person sought to be adjudged a bankrupt being resident in England 
do not reside or carry on business within the London bankruptcy dis- 
trict, then ' the court ' shall, subject to the provisions hereinafter 
contaiued for removing the proceedings, mean the County Court of the 
district in which the person resides or carries on business, hereinafter 
referred to as the Local Bankruptcy Court.'* It will be seen that 
under the clause we have just cited a debtor must be made bankrupt 
in the district where he was actually residing or carrying on business 
at the moment of bankruptcy. The effect of this was that debtors 
when on the point of insolvency frequently removed out of the dis- 
tricts where they had resided or carried on business, and went to 
reside or ostensibly carry on business in another district, both with the 
effect and intention oE defeating or delaying creditors who might 
find it inconvenient to follow them. This practice will be defeated 
by the present clause, which requires the petition to be presented not 
in the district where a debtor happens to be easnally residing, or 
which he has chosen for purposes of bis own, but in that where he 
has actually resided during the time when it may be presumed th|^t 
most of his debts were contracted. 
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the liberties thereof^ and all such parts of the metro- 
polis and other places as are situated within the 
district of any county court described as a metropo- 
litan county court in the list contained in the Third 
Schedule.* 

97. Transfer of Proceedings from Court to Court, — 
(1.) Subject to the provision of this Act, every court 
having original jurisdiction in bankruptcy shall have 
jurisdiction throughout England. 

(2.) Any proceedings in bankruptcy may at any 
time, and at any stage thereof, aud either with or 
without application from any of the parties thereto, be 
transferred by any prescribed authority and in the 
prescribed manner from one court to another court, or 
may by the like authority be retained in the court in 
which the proceedings were commenced, although it 
may not be the court in which the proceedings ought 
to have been commenced. 

(3.) If any question of law arises in any bankruptcy 
proceeding in a county court which all the parties to 
the proceeding desire, or which one of them and the 
judge of the county court may desire, to have deter- 
mined in the first instance in the High Court, the 
judge shall state the facts, in the form of a special 
case, for the opinion of the High Court. The special 
case and the proceedings, or such of them as may be 
required, shall be transmitted to the High Court for 
the purposes of the determinatiou.f 

* This clause re-enacts clause 60 of the Bankruptcy Act of 1869. 
See the third schedule, post^ p. 242. 

t The first two suh-sections of this clause are based upon the 
third and sixth sub-sections of clause 80 of the Act of 1869, and 
clause 36 of the Judicature Act of 1878. The third sub-section 
confers an entirely new power upon the parties to an action in a 
County Court, or upon the judge, and one of such parties. 
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98. Exercise in Chambers of High Court Juris* 
diction. — Subject to the provisions of this Act and to 
general rules, the judge of the High Court exercising 
jurisdiction in bankruptcy may exercise in chambers 
the whole or any part of his jurisdiction.* 



99. Jurisdiction in Bankruptcy of Registrar, -f — (1 .) 
The registrars in bankruptcy of the High Court, and 
the registrars of a county court having jurisdiction in 
bankruptcy, shall have the powers and jurisdiction in 
this section mentioned, and any order made or act 
done by such registrars in the exercise of the said 
powers and jurisdiction shall be deemed the order or 
act of the Court. 

(2.) Subject to general rules limiting the powers 
conferred by this section, a registrar shall have power — 

(a,) To hear bankruptcy petitions, and to make 

receiving orders and adjudications thereon : 
(J.) To hold the public examination of debtors : 
(c.) To grant orders of discharge where the ap- 
plication is not opposed : 

• A similar power was conferred upon the chief judge in bank- 
ruptcy by clause 65 of the Bankruptcy Act of 1869. 

t Under clause 67 of the Act of 1869, and general rules 8 and 4, 
the cbief judge in bankruptcy, or the judge of a local court of bank- 
ruptcy, was empowered to delegate to a registrar all the powers he 
thought fit to delegate, except the power to make an order to commit 
a person for contempt. For these large and yague powers the present 
clause substitutes a detailed and precise enumeration of the orders which 
may be made or acts which may be done by the registrars ; of course 
with the effect of excluding all others. It will be seen, that under 
the third sub-section the registrars of the High Courfc will (unless the 
Lord Chancellor otherwise orders in any particular ca«e) have powers 
somewhat larger than those possessed by the registrars of the Oounty 
Courts. 
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{d,) To approve compositions or schemes of ar- 
rangement when they are not opposed : 

(«.) To make interim orders: .in any case of 
urgency : 

(/.) To make any order or exercise any jurisdic- 
tion which by any rule in that behalf is pre- 
scribed as proper to be made or exercised in 
chambers : 

(^.) To hear and determine any- unopposed or ex 
parte application : 

(A.) To summon and examine any person known 
or suspected to have in his possession effects 
of the debtor or to be indebted to him, or 
capable of giving information respecting the 
debtor, his dealings or property. 

(3.) The Registrars in bankruptcy of the High 
Court shall also have power to grant orders of dis- 
charge and certificates of removal of disqualifications, 
and to approve compositions and schemes of arrange- 
ment. 

(4.) The registrar shall not have power to commit 
for contempt of court. 

(5.) The Lord Chancellor may from time to time by 
order direct that any specified registrar of a county 
court shall have and exercise all the powers of a bank- 
ruptcy registrar of the High Court. 

100. Powers of County Court.* — A county court 
shall, for the purposes of its bankruptcy jurisdiction, 
in addition to the ordinary powers of the Court, have 
all the powers and jurisdiction of the High Cqurt, and 
the orders of the Court may be enforced accordii^gly 
in manner prescribed. 

* This is a re-enactment, with rerbal modifications, of clause 66 
of the Bankruptcy Act of 1869. 
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101. Board of Trade to make Payments in accord- 
ance with Directions of Court J* — Where any moneys or 
funds have been received by an official receiver or by 
the Board of Trade, and the Court makes an order de- 
claring that any person is entitled to such moneys or 
funds the Board of Trade shall make an order for the 
payment thereof to the person so entitled as aforesaid. 

102. General Power of Bankruptcy Courts.f — (1.) 

* This, being one of the elanses conferring power or jurisdiction 
upon the Board of Trade, is, of course, a new enactment. 

f The first paragraph of the first sub- section of this clause and 
sub-sections 2 and 3 re-enact section 72 of the Bankruptcy Act of 
1869, with the substitution in the third sub-section of the words 
**the High Court" for "the London Court of Bankruptcy." The 
second paragraph of the first sab-section and the last two sub-sections 
are new. "The effect of section 72 of the Bankruptcy Act of 
1879,** says one of the latest writers on the law of bankruptcy, 
"has been much discussed, and some of the earlier decisions at 
all eyents are somewhat difficult to reconcile ; bat the general rule 
as laid down in the later cases appears to be this : The Court of 
Bankruptcy has the fullest jurisdiction to deeide all questions arising 
in baukruptcy, which affect the bankruptcy estate, and are neces- 
sary to be determined for the purpose of effecting a complete dis- 
tribution of such estate, both as' against creditors, or even as against 
third parties ; and this jurisdiction it is peculiarly competent to exer- 
cise (though even here the court may decline jurisdiction) where the 
trustee has a higher title than the bankrupt himself had, as, for 
instance, when it is sought to impeach a transaction as a fraudulent 
preference or act of bankruptcy. In cases, however, where he has 
only the same right as the bankrupt, as, for instance, in the case of 
a mere money demand against an entire stranger to the proceedings, 
the Court of Bankruptcy ought not to assume jurisdiction, but should 
leave the determination of the question to be dealt with by the 
ordinary tribunals, unless the stranger be himself willing to accept 
the decision of the Court of Bankruptcy upon the point. Any objec- 
tion to the discretionary exercise by the court of this jurisdiction 
should be taken at the earliest opportunity ; and it is too late for one 



0£K&BAL POWER OP COUBTS. 185 

Subject to the provisions of this Act, every court 
having jurisdiction in bankruptcy under this Act shall 
have full power to decide all questions of priorities, 
and all other questions whatsoever, whether of law or 
fact, which may arise in any case of bankruptcy 
coming within the cognizance of the Court, or which 
the Court may deem it expedient or necessary to de- 
cide for the purpose of doing complete justice or 
making a complete distribution of property in any 
such case. 

Provided that the jurisdiction hereby given shall 
not be exercised by the county'court for the purpose of 
adjudicating upon any claim, not arising out of the 
bankruptcy, which might heretofore have been enforced 
by action in the High Court, unless all parties to the 
proceedings consent thereto, or the money, money's 
worth, or right in dispute, does not, in the opinion of 
the judge, exceed in value two hundred pounds. 

(2.) A court having jurisdiction in bankruptcy un- 
der this Act shall not be subject to be restrained in 
the execution of its powers under this Act by the order 
of any other court, nor shall any appeal lie from its 
decisions, except in manner directed by this Act. 

(3.) If in any proceeding in bankruptcy there arises 
any question of fact which either of the parties desire 

of the parties to take this objection for the first time on appeal after 
he has ran the chance of a decision in bis favour on the merits, 
though the court itself may decline jurisdiction at any time. An 
objection may, however, be taken subsequently when it is quite clear 
that the court below bad no jurisdiction at all ; in such a case, how- 
ever, no costs will be allowed." — The Law of Bankruptcy, by 
Baldwin, p. 10. Most of these observations will still hold good with 
respect to the present clause ; but the force of some will be materially 
affected. Sub- section (4) of the present clause would seem to con- 
template the exercise of a more extended, jurisdiction than heretofore 
on the part of the High Court. 
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to be tried before a jury instead of by the Court itself, 
or which the Court thinks ought to be tried by a jury, 
the Court may if it thinks fit direct the trial to be 
had with a jury, and the trial may be had accord- 
ingly in the High Court in the same manner as if it 
were the trial of an issue of fact in an action, and in 
the county court in the manner in which jury trials in 
ordinary cases are by law held in that court. 

(4.) Where a receiving order has been made in the 
High Court under this Act, the judge by whom such 
order was made shall have power, if he sees fit, with- 
out any further consent, to order the transfer to such 
judge of any action pending in any other division, 
brought or continued by or against the bankrupt. 

(6.) Where default is made by a trustee, debtor, or 
other person in obeying any order or direction given 
by the Board of Trade or by an official receiver or any 
other officer of the Board of Trade under any power 
conferred by this Act, the Court may, on the application 
of the Board of Trade or an official receiver or other 
duly authorised person order such defaulting trustee, 
debtor, or person to comply with the order or direction 
so given ; and the Court may also, if it shall think fit, 
upon any such application . make an immediate order 
for the committal of such defaulting trustee, debtor, 
or other person; provided that the power given by 
this sub-section shall be deemed to be in addition to 
and not in substitution for any other right or remedy 
in respect of such default. 

Judgment Debtors* 

103. Judgment Debtor's Summons to be Bankruptcy 
Business* — (1.) It shall be lawful for the Lord Chan- 

* This clause is entirely new. Under it the jnrisdiotion and 
powers in relation to debtors' sammons under section 5 of the Debtors' 
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cellor by order to direct that the jurisdiction and 
powers under section five of the Debtors Act, 
1869, now vested in the High Court, shall be assigned 
to and exercised by the judge to whom bankruptcy 
business is assigned. 

(2.) It shall be lawful also for the Lord Chancellor 
in like manner to direct that the whole or any part of 
the said jurisdiction and powers shall be delegated to 
and exercised by the bankruptcy registrars of the 
High Court. 

(3.) Any order made under this section may, at any 
time, in like manner, be rescinded or varied. 
' (4.) Every county court within the jurisdiction of 
which a judgment debtor is or resides shall have 
jurisdiction under section five of the Debtors Act, 
1869, although the amount of the judgment debt may 
exceed fifty pounds. 

(5.) Where, under section five of the Debtors Act, 
1869, application is made by a judgment creditor to a 
court, having bankruptcy jurisdiction for the commit- 
tal of a judgment debtor, the Court may, if it thinks 

Act, 1869 (i.e., the power of committing to prison any person who 
makes default in payment of any debt, or instalment of debt, due in 
pursuance of an order or judgment of court), now vested in the High 
Court may be assigned to the bankruptcy judge and to registrars in 
bankruptcy in the High Oourt. The County Court, we need hardly 
say, have always possessed this jurisdiction under the Debtors' Act 1869 
(see that act in the appendix), .but they could only exercise it, as 
respects a judgment of the High Court, when such judgment did 
not exceed £50, exclusive of costs. Under the present clause their 
jurisdiction will not be limited by the amount of the judgment. The 
powers of aU Courts having bankruptcy jurisdiction are further 
extended by the fifth sub-section of the present clause. The power 
to make a receiving order in lieu of committing is quite new, and 
will certainly be found very beneficial. It is strictly in harmony with, 
and may, indeed, be considered complementary to. Part VII., which 
deals with ermall bankruptcies. 
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fit, decline to coraTiiit, and in lieu thereof, with the 
consent of the judgment creditor, and on payment by 
him of the prescribed fee, make a receiving order 
against the debtor. In such case the judgment debtor 
shall be deemed to have committed an act of bank- 
ruptcy at the time the order is made. 

(6.) General rules under this Act may be made for 
the purpose of carrying into effect the provisions of the 
Debtors Act, 1869. 



Appeals, 

104. Appeals in Bankruptcy, — (1.) Every court 
having jurisdiction in bankruptcy under this Act may 
review,* rescind, or vary any order made by it under 
its bankruptcy jurisdiction. 

(2.) Orders in bankruptcy matters shall, at the in- 
stance of any person aggrieved, be subject to appeal as 
follows : — 

(a.) An appeal shall lie from the order of a county 

court to Her Majesty's Court of Appeal if 
(5.) An appeal shall lie from the order of the 

* It was held under a similar provision in clause 71 of the Bank- 
ruptcy Act of 1869 that the jurisdiction to rehear a case thus given 
was in a proper case almost without limit ; and that the fact that an 
appeal from the original order was pending did not prevent the court 
from rehearing the case {ex 'parte Keighley in re Wike^ L.II. 9 Ch. 
app.',667). It was, however, said by Lord Cairns, in ex parte Brown^ 
L.B. 9 Ch. app. 304, that a rehearing should not as a general rule he 
granted after the expiration of the time fixed for appealing by the 
general rules, as otherwise an appeal might be indirectly given after 
the time for appeal had expired. 

t Under clause 71 of the Bankruptcy Act of 1869 the appeal from 
'* a local bankruptcy court " lay to the chief judge in bankruptcy. 
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High Court to Her Majesty's Court of 
Appeal:* 

(c.) An appeal shall^ with the leave of Her Ma- 
jesty's Court of Appeal^ but not otherwise, 
lie from the order of that Court to the 
House of Lords : 

(^.)*No appeal shall be entertained except in 
conformity with such general rules as may 
for the time being be in force in relation to 
the appeal. 

Procedure. 

105, Discretionary Powers of the Court. f — (1.) Sub- 
ject to the provisions of this Act and to general rules, 
the costs of and incidental to any proceeding in Court 
under this Act shall bp in the discretion of the Court : 
Provided that where any issue is tried by a jury the 
costs shall follow the event, unless, upon application 
made at the trial, for good cause shown, the judge be- 
fore whom such issue is tried shall otherwise order. 

(2.) The Court may at any time adjourn any pro- 
ceedings before it upon such terms, if any, as it may 
think fit to impose. 

(3.) The Court may at any time amend any written 
process or proceeding under this Act upon such terms, 
if any, as it may think fit to impose. 

* This is eqaivalent to the provision in claase 71 of the Act of 
1869, that the decision of the chief judge in bankraptcy should be 
subject to an appeal to the Court of Appeal in Chancery. 

f The first five sub-sections of this clause are based upon, and give 
the Bankroptcj Court the powers which were conferred upon judges 
of the High Court by, the following rules of the Supreme Court : — 
Order LV. r. 1 ; Order XXXVI. r. 22 ; Order LIX. r. 2 ; Order LVII. 
r. 5. The sixth sub-section relating to a composition or scheme by 
joint debtors and enabling the Court to dispense with the public 
e:iamination of pn? of nucb joint debtors is a new enactment. 
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Trustee,* — ^Where a receiving order has been made on 
a bankruptcy petition against or by one member of a 
partnership^ any other bankruptcy petition against or 
by a member of the same partnership shall be filed in 
or transferred to the Court in which the first-mentioned 
petition is in course of prosecution, and^ unless the 
Court otherwise directs, the same trustee or receiver 
shall be appointed as may have been appointed in 
respect of the property of the first-mentioned member 
of the partnership, and the Court may give such direc* 
tions for consolidating the proceedings under the 
petitions as it thinks just. 



113. Actions by TVustee and Bankrupts Partners,^ 
— Where a member of a partnership is adjudged bank- 
rupt, the Court may authorise the trustee to commence 
and prosecute any action in the names of the trustee 
and of the bankrupt's partner ; and any release by 
such partner of the debt or demand to which the 
action relates shall be void ; but notice of the applica- 
tion for authority to commence the action shall be 
given to him^ and he may show cause against it^ and 
on his application the Court may, if it thinks fit, 
direct that he shall receive his proper share of the 
proceeds of the action, and if he does not claim any 
benefit therefrom he shall be indemnified against costs 
in respect thereof as the Court directs. 

* This is a re-enactment, with the necessary modification of terms 
of clause 102 of the Act of 1869. See, in connection with this sec- 
tion, clause 106, a/nU. 

t This claose re-enacts clause 105 of the Act of 1869, with one 
exception. Under that clanse the consent of the creditors " certified 
by a special resolution '* was requisite to the commencement of an 
action or suit. Under the present clause it will be sufficient for tbo 
trustee to obtain the eanclio^ of the co^rt, 
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114. Actions on joint Contracts.* — ^Where a bank- 
rupt is a contractor in respect of any contract jointly 
with any person or persons, such person or persons 
may sue or be sued in respect of the contract without 
the joinder of the bankrupt. 



115. Proceedings in Partnership Name,^ — Any two 
or more persons being partners, or any person carrying 
on business under a partnership name, may take pro- 
ceedings or be proceeded against under this Act in 
the name of the firm, but in such case the Court may, 
on application by any person interested, order the 
names of the persons who are partners in such firm or 
the name of such person to be disclosed in such man- 
ner, and verified on oath, or otherwise as the Court 
may direct. 

Officers. 

116, Disabilities of Officers:l — (1.) No registrar 
or other officer attached to any court having juris- 
diction in bankruptcy shall, during his continuance in 
office, be capable of being elected or sitting as a mem- 
ber of the House of Commons. 

(2.) No registrar or official receiver or other officer 
attached to any such court shall, during his continu- 

* A re-enactment of clause 112 of the Act of 1869. 

t This is a new clause. 

X This clause substantially re-enacts, though in somewhat dififerent 
terms, the provisions of clause 69 of the Act of 1869, so far as they 
relate to registrars or other officers of courts haying jurisdiction in 
bankruptcy. As every judge acting in bankruptcy under this act will 
be either a judge of the High Court or of a County Court, and will as 
such be disqualified to sit in the House of Commons, it is not neces- 
sary to legislate specially with regard to them by the present act. 

O 
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ancc in office, either directly or indirectly, by himself, 
his clerk, or partner, act as solicitor in any proceedins: 
in bankruptcy or in any prosecution of a debtor by 
order of the Court, and if he does so act, he shall be 
liable to be dismissed from office. 

Provided that nothing in this section shall affect the 
right of any registrar or officer appointed before the 
passing of this Act to act as solicitor by himself, his 
clerk, or partner to the extent permitted by section 
sixty-nine of the Bankruptcy Act, 1869. 



Orders and Warrants of Court. 

117. Enforcement of Orders of Courts throughout 
the United Kingdom,* — Any order made by a court 
having jurisdiction in bankruptcy in England under 
this Act shall be enforced in Scotland and Ireland in 
the courts having jurisdiction in bankruptcy in those 
parts of the United Kingdom respectively, in the same 
manner in all respects as if the order had been made 
by the Court hereby required to enforce it ; and in like 
manner any order made by a court having jurisdiction 
in bankruptcy in Scotland shall be enforced in England 
and Ireland, and any order made by a court having 
jurisdiction in bankruptcy in Ireland shall be enforced 
in England and Scotland by the courts respectively 
having jurisdiction in bankruptcy in the part of the 
United Kingdom where the orders may require to be 
enforced, and in the same manner in all respects as if 
the order had been made by the Court required to 
enforce it in a case of bankruptcy within its own juris- 
diction. 

* This and the remaiHing clauses in the present part of the act 
re-enact, with slight verbal alterations, clauses 78, 74, 76, and 77 of 
the Bankruptcy Act of 1869. 
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118. Courts to be auxiliary to each othe7\ — The 
High Court, the county courts, the courts having juris- 
diction in bankruptcy in Scotland and Ireland, and 
every British court elsewhere having jurisdiction in 
bankruptcy or insolvency, and the officers of those 
courts respectively, shall severally act in aid of and be 
auxiliary to each other in all matters of bankruptcy, 
and an order of the court seeking aid, with a request 
to another of the said courts, shall be deemed suffi- 
cient to enable the latter court to exercise, in regard to 
the matters directed by the order, such jurisdiction as 
either the court which made the request, or the court 
to which the request is made, could exercise in regard 
to similar matters within their respective jurisdictions! 

119. Warrants of Bankruptcy Courts. — (1.) Any 
waiTant of a court having jurisdiction in bankruptcy 
in England may be enforced in Scotland, Ireland, the 
Isle of Man, the Channel Islafids, and elsewhere in 
Her Majesty^s dominions, in the same manner and 
subject to the same privileges in and subject to which 
a warrant issued by any justice of the peace against a 
person for an indictable offence against the laws of 
England may be executed in those parts of Her 
Majesty^s dominions respectively in pursuance of the 
Acts of Parliament in that behalf. 

(2.) A search warrant issued by a court having 
jurisdiction in bankruptcy for the discovery of any 
property of a debtor may be executed in manner pre- 
scribed or in the same manner and subject to the same 
privileges in, and subject to which a search warrant 
for property supposed to be stolen may be executed 
according to law. 

120. Commitment to Prison. — Where the Court 

o 2 
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commits any person to prison, the commit ment may 
be to such convenient prison as the Court thinks expe- 
dient, and if the gaoler of any prison refuses to receive 
any prisoner so committed, he shall be liable for every 
such refusal to a fine not exceeding one hundred 
pounds. 



PART VIL* 

Small Bankruptciiss. 

121. Summary Administration in Small Cases, — 
When a petition is presented by or against a debtor,t 
if the Court is satisfied by affidavit or otherwise, or 
the official receiver reports to the Court that the pro- 
perty of the debtor is not likely to exceed in value 
three hundred pounds, the Court may make an order 
that the debtor^s estate be administered in a summary 
manner, and thereupon the provisions of this Act 
shall be subject to the following modifications : — 

(1.) If the debtor is adjudged bankrupt the 

♦ Tbe proviBions in this part of the act are entirely new. It ipill 
be seen that what may he described as the working details are in a 
great measure left to be supplied by the general rules which wiU he 
made under the act. Until these rules appear it would be prema- 
ture to comment on these clauses, which, haying regard to the large 
number of persons likely to be affected by them, are amongst the 
most important in the act. 

t There ought also, one won]d think, to be an express reference 
here to the case of a receiving order being made, sub-sectioa (5) of 
clause 103. However, anything which may be wanting in that respect 
may be readily supplied by the general rules to be issued under 
clause 103. 
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official receiver shall be the trustee ia the 
bankruptcy : 

(2.) There shall be no committee of inspection^ 
but the official receiver may do with the per- 
mission of the Board of Trade all things 
which may be done by the trustee with the 
permission of the committee of inspection : 

(3.) Such other modifications may be made in 
the provisions of this Act as may be pre- 
scribed by general rules with the view 
saving expense and simplifying procedure; 
but nothing in this section shall permit 
the modification of the provisions of this 
Act relating to the examination or discharge 
of the debtor. 

Provided that the creditors may at any time, by special 
resolution, resolve that some person other than the 
official receiver be appointed trustee in the bankruptcy, 
and thereupon the bankruptcy shall proceed as if an 
order for summary administration had not been made. 

122. Power for County Court to make Administi-a- 
tion Order instead of Order for Payment by InsiaU 
ments. — (1.) Where a judgment has been obtained in 
a county court and the debtor is unable to pay the 
amount forthwith, and alleges that his whole indebted- 
ness amounts to a sura not exceeding fifty pounds,* 
inclusive of the debt for which the judgment is ob- 
tained, the county court may make an order providing 

* Under these words the jurisdiction given by thia section/'^^'Vtho 
procedure under it are strictly limited to cases where the in<y 
does not, or is said not to, exceed £50. In cases where th^ 
ness exceeds that amount, the judgment debtor may, f 
already seen, haye a receiving order made against him i 
103 
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for the administration of his estate^* and for the pay- 
ment of his debts by instalments or otherwise^ and 
either in full or to such extent as to the county coui-t 
under the circumstances of the case appears practi- 
cable, and subject to any conditions as to his future 
earnings or income ^hich the court may think just. 

(2.) The order shall not be invalid by reason only 
that the total amount of the debts is found at any time 
to exceed fifty pounds, but in such case the county 
court may, if it thinks fit, set aside the order. 

(3.) Where, in the opinion of the county court in 
which the judgment is obtained, it would be incon- 
venient that that court should administer the estate, it 
shall cause a certificate of the judgment to be for- 
warded to the county court in the district of which the 
debtor or the majority of the creditors resides or 
reside, and thereupon the latter county court shall have 
all the powers which it would have under this section, 
had the judgment been obtained in it. 

(4.) Where it appears to the registrar of the county 
court that property of the debtor exceeds in value ten 
pounds, he shall, at the request of any creditor, and 
without fee, issue execution against the debtor's goods, 
but the household goods, wearing apparel, and bedding 
of the debtor or his family, and the tools and imple- 
ments of his trade to the value in the aggregate of 
twenty pounds, shall to that extent be protected from 
seizure. 

(5.) When the order is made no creditor shall have 

* The manner of the administration, the officers by whom it is to 
be condacted, and the manner in which the orders of the Ooart are to 
bo enforced are left for settlement by general rules. It will, however, 
be seen that sub-section 6 provides that a debtor making default in 
payment of any instalment ordered to be paid under this section will 
at once become liable to the penal provisions of clause 5 of the Debtors' 
Act 1869 (see the Act in the Appendix). 
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any remedy against the person or property of the 
debtor* in respect of any .debt which the debtor has 
notified to a county courts except with the leave of that 
county courts and on such terms as that court may 
impose ; and any county court or inferior court in which 
proceedings are pending against the debtor in respect 
of any such debt shall^ on receiving notice of the order^ 
stay the proceedings , but may allow costs already in- 
curred by the creditor, and such costs may, on applica- 
tion, be added to the debt notified. 

(6.) If the debtor makes default in payment of any 
instalment payable in pursuance of any order under 
this section, he shall, unless the contrary is proved, be 
deemed to have had since the date of the order the 
means to pay the sum in respect of which he has 
made default and to have refused or neglected to pay 
the same. 

(7.) The order shall be carried into effect in such 
manner as may be prescribed by general rules. 

(8.) Money paid into court under the order shall be 
appropriated first in satisfaction of the costs of the 
plaintiff in the action, next in satisfaction of the costs 
of administration (which shall not exceed two shillings 
in the pound on the total amount of the debts) and 
then in liquidation of debts in accordance with the order. 

(9.) Notice of the order shall be sent to the regis- 
trar of county court judgments, and be posted in the 
office of the county court of the district in which the 
debtor resides, and sent to every creditor notified by 
the debtor, or who has proved. 

(10.) Any creditor of the debtor, on proof of his 
debt before the registrar, shall be entitled to be sche- 

* These words seem sufficiently large and general to deprive a land- 
lord of the right to distrsdn (if the rent ^dae to him has been duly 
notified) ^scept with the leave of the County Court. 
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duled as a creditor of the debtor for the amount of his 
proof. 

(11.) Any creditor may in the prescribed manoer 
object to any debt scheduled^ or to the manner in 
which payment is directed to be made by instalments. 

(12.) Any person who after the date of the order 
becomes a creditor of the debtor, shall, on proof of 
his debt before the registrar, be scheduled as a creditor 
of the debtor for the amount of his proof, but shall 
not to be entitled to any dividend under the order 
until those creditors who are scheduled as having been 
creditor before the date of the order have been paid to 
the extent provided by the order. 

(13.) When the amount received under the order is 
sufficient to pay each creditor scheduled to the extent 
thereby provided, and the costs of the plaintiff and of 
the administration, the order shall be superseded, and 
the debtor shall be discharged from his debts to the 
scheduled creditors. 

(14.) In computing the salaiy of a registrar under 
the County Courts Acts every creditor scheduled, not 
being a judgment creditor, shall count as a plaint. 
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PART VIII. 
Supplemental Provisions. 

Application of Act. 

123. Exclusion of Partnerships and Companies.* — 
A receiving order shall not be made against any corpo- 
ratioD^ or against any partnership or association^ or 
company registered under the Companies Act, 1862. 

124« Privilege of Parliament. — If a person having 
privilege of Parliament commits an act of bankruptcy, 
he mav be dealt with under this Act in like manner as 
if he had not such privilege. 

125 • Administration in Bankruptcy of Estate of Per » 
son dying Insolvent. f — (1.) Any creditor of a deceased 

* This clause re-enacts clanse 5 of the Act of 1869. Bnt although 
the compauies, &c.y cannot be made bankrupt, they may be wound up 
by the Court of Bankruptcy, if the Chancery Division of the High 
Court on making an order to wind up a company directs the sub- 
sequent proceedings to be taken in the Court of Bankruptcy having 
jurisdiction in the place where the registered office of the company is 
situated. See the Companies Act, 1862, s. 81. 

t This is a new and important clause. It was enacted by section 1 
of the Judicature Act of 1875, that * * in the administration by the 
court [i,e.i the High Court] of the assets of any person who may 
die after the commencement of this Act, and whose estates may 
prove to be insufficient for the payment in full of his debts and 

liabilities the same rules shall prevail and be observed as 

to the respective rights of secured and unsecured creditors, and as 
to debts and liabilities provable, and as to the valuation of annuities, 
and future and contingent liabilities respectively, as may be in force 
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debtor whose debt woald have been sufficient to sup- 
port a bankruptcy petition against such debtor^ had he 
been alive^ may present to the court a petition in the 

for the time being under the law of bankruptcy with respect to the 
estates of persons adjudged bankrupt ; and all persons who in any 
such case would be entitled to prove for and receive dividends oat of 
the estate of any such deceased person .... may come in under 
the decree or order for the administration uf such estate .... and 
make such claims against the same as they may respectively be en- 
titled to by virtue of this Act." This clause did not transfer the 
administration of a deceased insolvent from the Chancery Division 
of the High Court to a Court of Bankruptcy. It merely provided 
tliat the Hi^h Court should administer such an estate to a certain 
extent according to the rules and on the principles of the Court of 
Bankruptcy. But it was held by the Chancery Diviciion that in some 
important respects these rules and principles did not apply in the case 
of an administration suit in the High Court. For instance, it was held 
that the section of the Judicature Act we have just quoted does not 
apply to or affect an executor's right of retainer, nor does the existence 
of a right of retainer make him a secured creditor within it {Lee v. 
Nuttallf L.R. 12 Ch. D. 61 C. A.) ; nor does the section affect the 
priority of a judgment creditor (re Stanhope, Silkstone Collieries Co,, 
L.R. 11 Ch. D. 160 C. A. ; Smith v. Morgan, LR. 5 C.P.O. 337) ; 
nor does it impoit into administration the bankruptcy rules, as to the 
effect of non-registration of biUs of sale. On the point whether the 
provisions of the Bankruptcy Act giving priority to certain debts 
were to bo imported into bankruptcy proceedings there have been 
conflicting decisions. And in re Williamaon v. Bricka/rds, L.B.. 16 
Ch. D. C. A. 337, it was held that under this section it did 
not follow that because, under certain circumstances a secuiity is 
avoided in bankruptcy, it would, therefore, under similar circum- 
stances be avoided in an administrative suit. '^ I see," sajd James, 
L.J., in that case, ''no reason why a person relying on his security 
in the administration of the assets of a deceased person should be 
deprived of it because, under similar circumstances, he would be 
deprived of it in bankruptcy. I am of opinion that the. section no more 
imports that law into the administration of the assets of a deceased 
person .... than U imports the law as to fraudulent preference 
or 08 to reputed ownership," This being the case it will at onco be 
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presciibed form praying for an order for the admin- 
istration of the estate of the deceased debtor accord- 
ing to the Law of Bankruptcy. 

(2.) Upon the prescribed notice being given to the 
legal personal representative of the deceased debtor^ 
the court may, in the prescribed manner, upon proof of 
the petitioner's debt, unless the court is satisfied that 
there is a reasonable probability that the estate will 
be sufficient for the payment of the debts'' owing by 
the deceased, make an order for the administration in 
bankruptcy of the deceased debtor's estate, or may upon 
cause shown dismiss such petition with or without costs. 

(3.) An order of administration under this section 
shall not be made until the expiration of two months 
from the date of the grant of probate or letters of 
administration, unless with the concurrence of the legal 
personal representative of the deceased debtor, or unless 
the petitioner pfoves to the satisfaction of the court 
that the debtor committed an act of bankruptcy within 
three months prior to his decease. 

. (4.) A petition for administration under this section 
shall not be presented to the court after proceedings 
have been commenced in any court of justice for the 
administration of the deceased debtor's estate, but that 
court may in such case, on the application of any 
creditor, and on proof that the estate is insufficient to 
pay its debts, transfer the proceedings to the court 

apparent how great are or may be the advantages conferred upon 
creditors under this clause, which will enable them to have the 
estate of a deceased insolvent, administered in bankruptcy, a (sub- 
ject to the exception mentioned in the 7th sub-section) in exactly the 
same manner, and on exactly the same principles, as if an adjadica- 
tion in bankraptoy had taken place. On the other hand, it will be 
seen from what we have already stated that it may he the interest 
of an executor to keep the estate out of bankruptcy if he can possibly 
do so. 
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exercising jurisdiction in bankruptcy^ and thereupon 
such last-mentioned court may, in the prescribed 
manner^ make an order for the administration of the 
estate of the deceased debtor, and the like conse- 
quences shall ensue as under an administration order 
made on the petition of a creditor. 

(5.) Upon an order being made for the administra- 
tion of a deceased debtor's estate, the property of the 
debtor shall vest in the official receiver of the court, as 
trustee thereof, and he shall forthwith proceed to 
realise and distribute the same in accordance with the 
provisions of this Act. 

(6.) With] the modifications hereinafter mentioned, 
all the provisions of Part III. of this Act, relating to 
the administration of the property of a bankiiipt, shall, 
so far as the same are applicable, apply to the cas3 of an 
administration order under this section in like manner 
as to an order of adjudication under this Act. 

(7.) In the adminiytration of the property of the de- 
ceased debtor under an order of administration, the official 
receiver shall have regard to any claim by the legal per* 
sonal representative of the deceased debtor to payment 
of the proper funeral and testamentary expenses in- 
curred by him in and about the debtor's estate, and 
such claim shall be deemed a preferential debt under 
the order, and be payable in full, out of the debtor's 
estate, in priority to all other debts. 

(8.) If, on the administration of a deceased debtor's 
estate, any surplus remains in the hands of the official 
receiver, after payment in full of all the debts due from 
the debtor, together with the costs of the administra- 
tion and interest as provided by this Act in case of 
bankruptcy, such surplus shall be paid over to the 
legal personal representative of the deceased debtor's 
estate, or dealt with in such other manner as may be 
prescribed. 
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(9.) Notice, to the legal personal representative of a 
deceased debtor of the presentation by a creditor of a 
petition under this section shall, in the event of an 
order for administration being made thereon, be deemed 
to be equivalent to notice of an act of bankruptcy, and 
after such notice no payment or transfer of property 
made by the legal personal representative shall operate 
as a discharge to him as between himself and the 
official receiver ; save as aforesaid nothing in this sec- 
tion shall invalidate any payment made or any act or 
thing done in good faith by the legal personal represen- 
tative before the date of the order for administration. 

(10.) Unless the context otherwise requires, " court,'^ 
in this section, means the court within the jurisdiction 
of which the debtor resided or carried on business for 
the greater part of the six months immediately prior to 
his decease; ^^ creditor " means one or more creditors 
qualified to present a bankruptcy petition, as in this 
Act provided. 

(11.) General rules, for carrying into effect the pro- 
visions of this section, may be made in the same manner 
and to the like effect and extent as in bankruptcy. 

126. Saving as to Debts contracted before Act of 
1861.* — No person, not being a trader within the 
meaning of the Bankruptcy Act, 1861, shall be adjudged 
bankrupt in respect of a debt contracted before the 
passing of that Act. 

General Rules* 

127- Power to make General Rules. — (1.) The Lord 
Chancellor may from time to time, with the concurrence 
of the President of the Board of Trade, make, revoke, 

* Re -enacts clause 118 of the Act of 1869. 
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and alter general rules for carrying into effect the 
objects of this Act. 

(Ji,) All general rules made under the foregoing 
provisions of this section shall be laid before Parlia- 
ment within three weeks after they are made if Parlia- 
ment is then sitting, and if Parliament is not then 
sittings within three weeks after the beginning of the 
then next session of Parliament^ and shall be judicially 
noticed, and shall have effect as if enacted by this Act. 

(3.) Such general rales as may be required for pur- 
poses of this Act may be made at any time after the 
passing of this Act. 

(4.) Provided always, that the said general rules^ so 
made, revoked or altered, shall not extend the juris- 
diction of the court, 

(5.) After the commencement of this Act no general 
rule under the provisions of this section shall come into 
operation until the expiration of one month after the 
same has been made and issued. 



FeeSy Salaries, Eay)endiiure, and Returns. 

128. Fees and Remuneration. — (1.) The Lord Chan- 
cellor may, with the sanction of the Treasury, from 
time to time prescribe a scale of fees and percentages 
to be charged for or in respect of proceedings under 
this Act ; and the Treasury shall direct by whom and 
in what manner the same are to be collected, accounted 
for, and to what account they shall be paid. The Board 
of Trade, with the concurrence of the Treasury, shall 
direct whether any and what remuneration is to be 
allowed to any officer of, or person attached to, the 
Board of Trade, performing any duties under this Act, 
and may from time to time vary, increase, or diminish 
such remuneration as they may see fit. 
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(2.) This section shall come into operation on the 
passing of this Act. 

129. Judicial Salaries, ^c, — (1.) The Lord Chan- 
cellor, with the concurrence of the Treasury> shall 
direct ,'whether any and what remuneration is to be 
allowed to any person (other than an oflScer of the 
Board of Trade) performing any duties under this Act, 
and may from time to time vary, increase, or diminish 
such remuneration as he may think fit. 

(2.) This section shall come into operation on the 
passing of this Act. 

130. Annual Accounts of Receipts and Ea:penditurein 
respect of Bankruptcy Proceedings. — (1.) The Treasury 
shall annually cause to be prepared and laid before both 
Houses of Parliament an account for the year ending 
with the thirty-first day of March, showing the receipts 
and expenditure during that year in respect of bank- 
ruptcy proceedings, whether commenced under this or 
any previous Act, and the provisions of section twenty- 
eight of the Supreme Court of Judicature Act, 1875, 
shall apply to the account as if the account had been 
required by that section. 

(2.) The accounts of the Board of Trade, under 
this Act, shall be audited in such manner as the Trea- 
sury from time to time direct, and, for the purpose of 
the account to be laid before Parliament, the Board of 
Trade shall make such returns, and give such informa- 
tion as the Treasuiy may from time to time direct. 

131. Returns by Bankruptcy Officers, — The regis- 
trars and other officers of the courts acting in bank- 
ruptcy shall make to the Board of Trade such returns 
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of the business of their respective courts and offices, 
at such times and in such manner and foinn as may be 
prescribed, and from such returns the Board of Trade 
shall cause books to be prepared which shall, under 
the regulations of the Board, be open for public infor- 
mation and searches. 

The Board of Trade shall also cause a general annual 
report of all matters, judicial and financial within this 
Act, to be prepared and laid before both Houses of 
Parliament. 



Evidmce. 

132. Gazette to be Evidence.* — (X.) A copy of the 
London Gazette containing any notice inserted therein 
in pursuance of this Act shall be evidence of the facts 
stated in the notice. 

(2.) The production of a copy of the London 
Gazette containing any notice of a receiving order, or 
of an order adjudging a debtor bankrupt, shall be 
conclusive evidence in all legal proceedings of the 
order having been duly made, and of its date. 

133. Evidence of Proceedings at Meetings of Credi- 
/or«.t--r(l.) A minute of proceedings at a meeting of 
creditors under this Act, signed at the same or the 
next ensuing meeting, by a person describing himself 
as, or appearing to be, chairman of the meeting at 

* This clause re-enacts clause 10 of the Bankruptcy Act 1869, 
with the insertion in the second sub-section of the words ''of a 
receiving order or." 

t This and the four following clauses are founded upon, and, with 
some slight and chiefly verbal modifications, re-enact clauses from 106 
to 109 of the Bankruptcy Act of 1869. 
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which the minute is signed^ shall be received in evi« 
dence without further proof. 

(2.) Until the contrary is proved, every meeting of 
creditors in respect of the proceedings whereof a 
minute has been so signed shall be deemed to have been 
duly convened and held, and all resolutions passed or 
proceedings had thereat to have been duly passed or 
had. 



134. Evidence of Proceedings in Bankruptcy > — Any 
petition or copy of a petition in bankruptcy, any order 
or certificate or copy of an order or certificate made by 
any court having jurisdiction in bankruptcy, any in- 
strument or copy of an instrument, affidavit, or docu- 
ment made or used in the course of any bankruptcy 
proceedings, or other proceedings had under this Act, 
shall, if it appears to be sealed with the seal of any 
court having jurisdiction in bankruptcy, or purports to 
be signed by any judge thereof, or is certified as a 
true copy by any registrar thereof, be receivable in evi- 
dence in all legal proceedings whatever. 

135. Swearing of Affidavits, — Subject to general 
rules, any affidavit to be used in a bankruptcy court may 
be sworn before any person authorised to administer 
oaths in the High Court, or in the Court of Chancery 
of the county palatine of Lancaster, or before any regis- 
trar of a bankruptcy court, or before any officer of a 
bankruptcy court authorised in writing on that behalf 
by the judge of the court, or, in the case of a person 
residing in Scotland or in Ireland, before a judge 
ordinary, magistrate, or justice of the peace, or, in the 
case of a person who is out of the Kingdom of Great 
Britain and Ireland, before a magistrate or justice of the 
peace or other person qualified to administer oaths in 
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the coun^ where he resides (he being certified to be 
a magistrate or justice of the peace^ or qualified as 
aforesaid by a British minister or British consul, or by 
a notary public), 

136. Death of Witness. — In case of the death of the 
debtor or his wife, or of a witness whose evidence has 
been received by any Court in any proceeding under 
this Act^ the deposition of the person so deceased, pur- 
porting to be sealed with the seal of the Court, or a 
copy thereof purporting to be so sealed, shall be 
admitted as evidence of the matters therein deposed 
to. 



137. Bankruptcy Courts to have Seals» — ^Every 
Court having jurisdiction in bankruptcy under this 
Act shall have a seal describing the Court in such 
manner as may be directed bv order of the Lord Chan- 
cellor^ and judicial notice shall be taken of the seal, and 
of the signature of the judge or registrar of any such 
Courts in all legal proceedings. 

138- Certificate of Appointment of Trustee. — A cer- 
tificate of the Board of Trade that a person has been 
appointed trustee under this Act, shall be conclusive 
evidence of his appointment. 

139. Appeal from Board of Trade to High Court — 
Where by this Act an appeal to the High Court is given 
against any decision of the Board of Trade, or of the 
official receiver, the appeal shall be brought within 
twenty one days from the time when the decision ap- 
pealed ^kgainst is pronounced or made. 
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140. Proceedings of Board of Trade, — (1.) All 
documents purporting to be orders or certificates made 
or issued by the Board of Trade^ and to be sealed with 
the seal of the Boards or to be signed by a secretary o^ 
assistant secretary of the Boards or any person autho- 
rised in that behalf by the President of the Boards shall 
be received in evidence, and deemed to be such orders 
or certificates without further proof unless the contrary 
is shown. 

(2.) A certificate signed by the President of the 
Board of Trade that any order made, certificate issued, 
or act done, is the order, certificate, or act of the Board 
of Trade shall be conclusive evidence of the fact so 
certified. 



Time. 

141. Computation of 7?me.* — (1.) Where by this 
Act any limited time from or after any date or event is 
appointed or allowed for the doing of any act or the 
taking of any proceeding then in the computation of 
that limited time the same shall be taken as exclusive 
of the day of that date or of the happening of that 
event, and as commencing at the beginning of the 
next following day ; and the act or proceeding shall be 
done or taken at latest on the last day of that limited 
time as so computed, unless the last day is a Sunday, 
Christmas Day, Good Friday, or Monday or Tuesday 
in Easter week, or a day appointed for a public fast, 
or humiliation, or thanksgiving, or a day on which the 
Court does not sit, in which case any act or proceeding 
shall be considered as done or taken in due time if it is 
done or taken on .the next day afterwards, which shall 
not be one of the days in this section specified. 

* A re-enactment of elftuse 114 of the Act of 1869. 

p2 
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(2.) Where by this Act any act or proceeding is 
directed to be done or taken on a certain day^ then if 
that day happens to be one of the days in this section 
specified^ the act or proceeding shall be considered as 
done or taken in due time if it is done or taken oa the 
next day afterwards^ which shall not be one of the days 
in this section specified. 

Notices. 

142. Service of Notices. — All notices and other 
documents for the service of which no special mode is 
directed may be sent by prepaid post letter to the last 
known address of the person to be served therewith. 

Formal Defects. 

143. Formal Defect not to invalidate Proceedings.* — 
(1.) No proceeding in bankruptcy shall be invalidated 
by any formal defect or by any irregularity, unless the 
court before which an objection is made to the pro- 
ceeding is of opinion that substantial injustice has 
been caused by the defect or irregularity, and that 
the injustice cannot be remedied by any order of that 
court. 

(2.) No defect or irregularity in the appointment 
or election of a receiver, trustee, or member of a com- 
mittee of inspection shall vitiate any act done by him 
in good faith. 

Stamp Duty. 
144. Eivemption of Deeds, ^c.Jrom Stamp Duty.f— 

* The first sub-section of this clause is identical with clause 82 of 
the Act of 1869. The second sab-section^ re-enacts a portion of aab- 
section 15 of clause 83 of the same act. 

t Re-eijacts clause 113 of the Act of 1869, 



V - 
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Every deed, conveyance, assignment, surrender, admis- 
sion, or other assurance relating solely to freehold, 
leasehold, copyhold, or customary property, or to any 
mortgage, charge, or other incumbrance on, or any 
estate, right, or interest in any real or personal pro- 
perty which is part of the estate of any bankrupt, and 
which, after the execution of the deed, conveyance, 
assignment, surrender, admission, or other assurance, 
either at law or in equity, is or remains the estate of 
the bankrupt or of the trustee under the bankruptcy, 
and every power of attorney, proxy paper, writ, order, 
certificate, affidavit, bond, or other instrument or 
writing relating solely to the property of any bankrupt, 
or to any proceeding under any bankruptcy, shall be 
exempt from stamp duty, except in respect of fees 
under this Act. 

Executions. 

145. Sales under Executions io be Public. — Where 
the sheriff sells the goods of a debtor under an execu- 
tion for a sum exceeding twenty pounds (including 
legal incidental expenses), the sale shall, unless the 
court from which the process issued otherwise orders, 
be made by public auction, and not by bill of sale or 
private contract, and shall be publicly advertised by 
the sheriff on and during three days next preceding 
the day of sale.* 

* This provision is new, and we need hardly say extremely im- 
portant, because it takes means (prdbably the most effectoal that 
conld be deyised}, to give pnblieity to the commission by a debtor of 
an act of bankruptcy (see sub-section {d) of clause 4), aod thus afford 
his creditors an opportunity of taking adrantage of it for their pro- 
tection. It will be seen that three days* notice of the sale must be 
given by public advertisement. This will enable the creditors to take 
advantage of the provisions of clauses 45 and 46 ; which see ante. 
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146. Writ of Elegit not to extend to Goods.— {h] 
The sheriff shall not under a writ of elegit deliver the 
goods of a debtor^ nor shall a writ of elegit extend to 
goods. 

(2.) No writ of levari facias shall hereafter be 
issued in any civil proceeding.* 



Bankrupt Tnlstec\ . 

147- Application of Trusien Act to Bankruptcy of 
Trustee. — ^Where a bfmk^t)|yt<is a trustee within the 
Trustee Act^ 1850^ section thirty-two of that Act «hall 
have effect so as to authorise the appointment of d new 
trustee in substitution for the bankrupt (whether 
voluntarily lengning or not), if it appears expedient 
to do so^ and all provisions of that Act, and of any 
other Act relative thereto, shall have effect accordingly.f 

* Thii clauBe eflfeets an important and beneficial alteration in the 
law. As the law stood before the present act, suffering the execntiou 
of a writ of elegit was not an act of bankruptcy on the part of a debtor, 
aa waa the case with a writ of ^ fa. when the chattels were sold for 
£60 or upwards, The result was that a creditor who seised.imder an 
elegit prior ta any act of bankruptcy to which the title of the! ttsstee 
might relate was secure in the possession o£ the goods. And, further, 
if an elegit were completed by inquisition, and delivery bi^foie adjudi- 
cation, and without notice of an ayailablc act of bankruptcy prior to 
seizure, it could not be set aside. It is obvious that in this state of 
tbe law it was frequently possible to evade the operation of the Bank- 
ruptcy Act by the device of seising goods under a writ of elegit. This 
abase is for the future efieotaally prevented by the short and aum- 
mary enactment that a writ of elegit shall no longer extend to goods. 
The writ of levari facias was similar to an elegit, by which it has 
practically been superseded. 

f This clause re-enacta clause 117 of the Bankruptcy Act of 1869, 
wiil^ two or three unimpoi^tant verbal alterations. The following is 
the claase of the Trastee Act of 1650 referred to : — ''That whenever 
it shall be found expedient to appoint a new trastee or new trastees, 
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Corporations, ^c, 

148. Acting of Corporations, Partners, ^c.*-r-For 
all or any of the purposes of this Act a corporation 
may act by any of its officers authorized in that behalf 
under the seal of the corporation^ a firm may act by 
any of its members^ and a lunatic may act by his 
committee or curator bonis. 



Construction of fotmer Acts, i^c. 

149. Construction of Acts mentioning Commission 
of Bankruptcy, ^c.f — (1.) Where in any Act of Par- 
liament, instrument^ or proceeding passed, executed, or 
taken before the commencement of this Act mention 
is made of a commission of bankruptcy or fiat in 
bankruptcy, the same shall be construed, witb refer- 
ence to the proceedings under a bankruptcy petition, 
as if a commission of or a fiat in bankruptcy had been 
actually issued at the time of the presentation of such 
petition. 

(2.) Where by any Act or instrument, reference is 
made to the Bankruptcy Act, 1869, the Act or instru- 
ment shall be construed and have effect as if reference 

and it shall be found inexpedient, difficult, or impractieable so to do 
-without the assistance of the Oourt of Obauceiy, it shall be lawful 
for the said Court of Chancery to make an order appointing a new 
troiErt^e or new trofitees, either in substitution for or in addition to 
ererjr existing trustee or trustees. " It will be observed that under the 
seetion of the Bankrttpt(^ Act we are now considering the Court of 
Chancery can appoint a new trustee under section 32 of the Trustee 
Act of 1850, whether the bankrupt is or is not willing to retire. 

* Clause 80, sub-section 7, of the Act of 1869. 

f The first sub-section re-enacts section 119 of the Act of 1869; 
the second sub-section is, of course, new. 
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were made therein to the corresponding provisions of 
tliis Act. 

150. Certain Provisions to bind the Crown. — Save 
as herein provided the provisions of this Act relating 
to the remedies against the property of a debtor, the 
priorities of debts, the effect of a composition or 
scheme of arrangement, and the eflPect of a discharge 
shall bind the Crown.* 

161. Saving for existing Rights of Audience. — 
Nothing in this Act, or in any transfer of jurisdiction 
effected thereby shall take away or aflFect any right of 
audience that anv person may have had at the com- 
mencement of tnis Act, and all solicitors or other 
persons who had the right of audience before the Chief 
Judge in Bankruptcy, shall have the like right of 
audience in bankruptcy matters in the High Court. 

152. Married Women* — Nothing in this Act shall 

* This clause is new, and will liave an important effect in all cases 
wbere the insolvent is a Crown debtor. Speaking broadly, its effect 
will be to place tbe Crown in the position of an ordinary creditor, and 
compel it to oome in pari-pastu with other creditors, instead of enjoy- 
log a priority, which frequently defeated their claims. To this rule 
there are, however, certain exceptions created by sab-section (a) of 
clause 40, which inelades amongst the debts to which priority Is given 
** assessed taxes, land tax, property or income tax assessed [on the 
debtor] up to the 5th day of April next before the date of the receiving 
order, and not exceeding in the whole one year's assessment. More- 
over, as the law formerly stood, the discharge of a bankrupt did not 
release him from debts due to the Crown. Under the present clause 
that anomaly or injustice will be diminished, if not removed, since the 
discharge will have the same effect upon debts due to the Crown as 
upon debts due to a private person, except in the cases specially 
mentioned in clause 80 (which sec ante). 
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affect the provisions of the Married Women's Pro- 
perty Act, 1882 * 

Transitory Protnsians. 

153. Comptroller of Bankruptcy ^ ^c, and their Staff, 
— (1.) The existing comptroller in bankruptcy and his 
officers, clerks, and servants shall not be attached to 
the Supreme Court, but shall in all respects act under 
the directions of the Board of Trade. 

(2.) The existing official assignee, provisional and 
official assignee of the estates and effects of insolvent 
debtors, and receiver of the Insolvent Debtors* Court, 
together with his staff, the official solicitors and the 
messenger in bankruptcy, together with his staff, and 
the accountant in bankruptcy and his staff, and als6 
such other officers and clerks of the London Bank- 
ruptcy Court as the Lord Chancellor, with the concur- 
rence of the Board of Trade, may at any time select, 
shall be transferred to and become officers of the Board 
of Trade : provided that the Board of Trade, with the 
concurrence of the Lord Chancellor, may at any time 
transfer any such officer or clerk from the Board of 
Trade to the Supreme Court. 

(3.) Subject to the provisions of this Act they shall 

* By sab-section 5 of clause 1 of the Married Woman's Fropertj 
Act IS 82, it is provided *Hbat every married woman carrying on a 
trade separately from her husband shall, in respect of her separate 
property, be subject to the bankruptcy laws in the some way as if 
she. was &fenie soleJ** A married woman will, therefore, only be sub- 
ject to bankruptcy in respect of any separate property she may 
possess ; and then if, and only if, she carries on a trade separately 
from her husband. Unless she has separate property, and carries on a 
separate trade, she cannot be made bankrupt under the Married 
Woman's Property Act, and by the present clause the same immunity 
is secured to her under the Bankruptcy Act, 1883. 
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hold their offices by the same tenure and on the same 
terms and conditions^ and be entitled to the same 
rights in respect of salary and pension as heretofore, 
and their duties shall^ except so far as altered with 
their own consent^ be such as in the opinion of the 
Board of Trade are analogous to those performed by 
them at the commencement of this Act. 

(4.) On the occurrence^ at any time after the passing 
of this Act^ of any vacancy in the office of any of the 
said persons the Board of Trade may, with the approval 
of the Treasury, make such arrangement as they think 
fit, either for the abolition of the office, or for its oon^- 
tinuance under modified conditions, and may appoint a 
fit person to perform the remaining duties thereof^ and 
the person so appointed shall have all the powers and 
authorities of the person who is at the passing of this 
Act the holder of such office ; and all estates^ rights, 
and effects vested at the time of the vacancy in any 
such officer shall by virtue of such appointment become 
vested in the person so appointed, and the like appoint- 
ment on a vacancy shall be made, and the like vesting 
shall have effect from tiuie to time as occasion requires : 
Provided that any person so appointed shall be an 
officer of the Board of Trade, and shall in all respects 
act under the directions of the Board of Trade. 

(5.) The Board of Trade may, with the approval of 
the Lord Chancellor, from time to time direct that any 
duties or functions, not of a judicial character, relating 
to any bankruptcies, insolvencies, or other proceedings 
under any Act prior to the Bankruptcy Act, 1869, 
which were, at the time of the passing of this Act, 
performed or exercised by registrars of county courts, 
shall devolve on and be performed by the official 
receiver, and thereupon all powers and authorities of 
the registrar, and all estates, rights, and effects vested in 
the registrar shall become vested in the official receiver. 



ABOLITION OP EXISTING OFFICES. 219 

154. Power to abolish existing Offices. — (I.) If the 
Lord Chancellor is of opinioa that any office attached 
to the London Bankruptcy Court at the passing of this 
Act is unnecessary^ be may, with the concurrence of 
the Treasury^ at any time after the passing of this Act, 
abolish the office. 

(2.) The Treasury may, on the petition of any per- 
son whose office or employment is abolished by or under 
this Act, on the commencement of this Act or on any 
other event, inquire whether any, and if any what, 
compensation ought to be made to the petitioner, re- 
gard being had to the conditions on which his appoint- 
ment was made, the nature of his office or employment, 
and the duration of his service ; and if they think that 
his claim to compensation is established, may award to 
him, out of moneys to be provided by Parliament, such 
compensation, by annuity or otherwise, as under the 
circumstances of the case they think just and reason- 
able. 

(3.) The Board of Trade may, under the like con- 
ditions and on the like terms, abolish any of the offices 
in the last preceding section mentioned. 



155. Performance of new Duties hj Persons whose 
Offices are abolished. — (1.) Th^ Lord Chancellor or the 
Board of Trade may, at any time after the passing of 
this Act appoint any person whose office is abolished 
under this Act to some other office under this Act, the 
duties of which he is, in the opinion of the Lord 
Chancellor or Board, competent to perform : Provided 
that the person so appointed shall during his tenure of 
the new office receive an amount of annual remunera* 
tion which, together with the compensation for the loss 
of the abolished office, is not less than the emoluments 
of the abolished office. 
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(2.) When, after the commencement of thw Act, 
any officer is continued in the performance of any 
duties relating to bankruptcy or insolvency, under any 
previous Act, the Lord Chancellor, or, as the case may 
be, the Board of Trade, may order that such officer 
may, in addition to such duties, perform any analogous 
duties under this Act, without being entitled to receive 
any additional remuneration. 

156. Selection of PersoTiS from Holders of abolished 
Offices, — ^Every person appointed to any office or 
employment under this Act shall in the first instance 
be selected from the persons (if any) whose office or 
employment is abolished under this Act, unless in the 
opinion of the Lord Chancellor, or in the case of 
persons to be appointed by the Board of Trade, of that 
Board, none of such persons are fit for such office or 
employment: Provided that the person so appointed 
or employed shall during his tenure of the new office 
be entitled to receive an amount of remuneration 
which, together with the compensation (if any) for loss 
of the abolished office, shall be not less than the emolu- 
ment of the abolished office. 



157. Acceptance of public Employment by Annui- 
tants, — If any person to whom a compensation annuity is 
granted under this Act accepts any public employment, 
he shall, during the continuance of that employment, 
receive only so much (if any) of that annuity as, with 
the remuneration of that employment, will amount to a 
sum not exceeding the salary or emoluments in respect 
of the loss whereof the annuity was awarded, and if the 
remuneration of that employment is equal to or greater 
than such salary or emoluments the annuity shall be 
suspended so long as he receives that remuneration. 



TBAKSFER OF ESTATES. 221 

158. Superannuation of Registrars, ^e.^ — The regis- 
ti*ars^ clerks^ and other persons holding their offices 
at the passing of this Act who may be continued in 
their offices, . shall, on their retirement therefrom, be 
allowed such superannuation as they would have been 
entitled to receive if this Act had not been passed, and 
they had continued in their offices under the existing 
Acts. 

159. Transfer of Estates on Vacancy of Office of 
TVustee in Liquidation under the Bankruptcy Act, 1869. 
—In every liquidation by arrangement nnder the 
Bankruptcy Act, 1869, pending at the commencement 
of this Act, if at any time after the commencement of 
this Act there is no trustee acting in the liquidation 
by reason of death, or for any other cause, su(m of the 
official receivers of bankrupts' estates as is appointed 
by the Board of Trade for that purpose shall become 
and be the trustee in the liquidation, and the property 
of the liquidating debtor shall pass to and vest in him 
accordingly ; but this provision shall not prejudice the 
right of the creditors in the liquidation to .appoint a 
new trustee, in manner directed by the Bankruptcy 
Act, 1869, or the rules thereunder; and on such 
appointment the property of the liquidating debtor 
shall pass to and vest in the new trustee. 

The provisions of this Act with respect to the duties 
and responsibilities of and accounting by a trustee in a 
bankruptcy under this Act shall apply, as nearly as 
may be^ to a trustee acting under the provisions of this 
section. 



160. Transfer of Outstanding Property on Close of 
Bankruptcy or Liquidation. — Where a bankruptcy or 
liquidation by arrangement under the Bankruptcy Act, 
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1869, has been or is hereafter closed, any property of 
the bankrupt or liquidating debtor which vested in 
the trustee and has not been realised or distributed 
shall vest in such person as may be appointed by the 
Board of Trade for that purpose, and he shall there- 
upon proceed to get in, realise, and distribute the 
f property in like manner and with and subject to the 
ike powers and obligations as far as applicable, as if 
the bankruptcy or liquidation were continuing, and he 
were acting as trustee thereunder. 

161. Transfer of Estates from Registrars of London 
Court to Official Receiver. — In every bankruptcy under 
the Bankruptcy Act, 1869, pending at the commence- 
ment of this Act, where a registrar of the London 
Bankruptcy Court or of any county court is or would 
hereafter but for this enactment become the trustee 
under the bankruptcy, such of the oflScial receivers of 
bankrupts* estates as may be appointed by the Board 
of Trade for that purpose shall from and after the 
commencement of this Act be the trustee in the place 
of the registrar, and the property of the bankrupt 
shall pass to and vest in the official receiver accord- 
ingly. 

Unclaimed Funds or Dividends, 

162. Unclaimed and Undistributed Dividends or 
Funds under this and former Acts,* — (1.) Where the 
trustee, under any bankruptcy, composition or scheme 
pursuant to this Act, shall have under his control any 
unclaimed dividend which has remained unclaimed for 
more than six months, or where, after making a final 

* This is not only a new^ but an important proviBion. It will 
require the careful attention of trustees, kc 
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dividend^ such trustee shall have in his hands or under 
his control any unclaimed or undistributed moneys 
arising from the property of the debtor, he shall forth- 
with pay the same to the Bankruptcy Estates Account 
at the Bank of England. The Board of Trade shall 
furnish him with a certificate of receipt of the money 
so paid, which shall be an effectual discharge to him 
in respect thereof. 

(2.) (a.) Where, after the passing of this Act, any 
unclaimed or undistributed funds or dividends in the 
hands or under the control of any tnistee or other 
person empowered to collect, receive, or distribute any 
funds or dividends under any Act of Parliament men- 
tioned in the Potirth Schedule, or any petition, reso- 
lution, deed, or other proceeding under or in pursuance 
of any such Act, have remained or remain unclaimed 
or undistributed for six months after the same became 
claimable or distributable, or in any other case for two 
years after the receipt thereof by such trustee or other 
person, it shall be the duty of such trustee or other 
person forthwith to pay the same to the Bankruptcy 
Estates Account at the Bank of England. The Board 
of Trade shall furnish such trustee or other person 
with a certificate of receipt of the'' money so paid, 
which shall be an effectual discharge to him in respect 
thereof. 

(i.) The Board of Trade may at any time order any 
such trustee or other person to submit to them an ac- 
count verified by affidavit of the sums received and 
paid by him under or in pursuance of any such peti- 
tion, resolution, deed, or other proceeding as aforesaid, 
and may direct and enforce an audit of the account. 

(c.) The Board of Trade, with the concurrence of 
the Treasury, may from time to time appoint a per- 
son to collect and get in all such unclaimed or undis- 
tributed funds or dividends, and for the purposes of 
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this section any court having jurisdibtiOn in bank- 
ruptcy shall have and at the instance of the pe^on so 
appointed^ or of the Board of Trade, may exercise all 
the powers conferred by this Act with respect to the 
discovery and realisation of the property of a flebtor, 
and the provisions of Part I. of this Act witb respect 
thereto* shall, with any necessary modificatiotis, apply 
to proceedings under this section. 

(3.) The provisions of this section shall not, except 
as expressly declared herein, deprive any person of any 
larger or other right or remedy to which be 'maybe 
entitled against such trustee or other person. 

(4.) Any person claiming to be entitled to any 
moneys paid in to the Bankruptcy* ]Bst«tei\ A^cftiiLnt 
pursuant to this section may apply to th6 Board' of 
Trade for payment to. him of the samey osd ;thie Board 
of Trade, if satisfied that the person claiming is. en* 
titled, shall make an order for the payment. to!«ucih 
person of the sum due. » .: r 

Any person dissatisfied with the decision of ( Ithe 
Board of Trade in respect of his claim may appeal to 
the High Court. 

(5.) The Board of Trade may at any time after the 
passing of this Act open the account at the Bao'k of 
England referred to in this Act as the Bankruptcy 
Estates Account. 



Punishment of Fraudulent Debtors. 

163. Extension of Penal Provisions q/ 82 §■ 33 
Vict. c. 62, to Petitioning Debtors, ^c— (1.) Sections 
eleven and twelve of the Debtors Act, 1869,t relating 

* See especially clauses 24, 25, and 27. 

t As to the provisions of the Debtors* Act 1869, refm^ to in 
this and the following clause, see the act itself in the appendix, 
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to the punishment of fraudulent debtors and imposing a 
penalty for absconding with property, shall have effect 
as if there were substituted therein for the words "if 
''after the presentation of a bankruptcy petition 
^'against him/' the words, "if after the presentation 
'^ of a bankruptcy petition by or against him/' 

(2.) The provisions of the Debtors Act, 1869, as to 
offences by bankrupts shall apply to any person 
whether a trader or not in respect of whose estate a 
receiving order has been made as if the term " bank- 
rupt" in that Act included a person in respect of 
whose estate a receiving order bad been made. 

164» Power for Court to order Prosecution on Re- 
port of Official Receiver, — Section 16 of the Debtors 
Act, 1869, shall be construed and have effect as if the 
term "a trustee in any bankruptcy'' included the 
official receiver of a bankrupt's estate, and shall apply 
to offences under this Act as well as to offences under 
the Debtors Act, 1869. 

165. Power for Court to Commit for Trial.* — (1.) 

* This and the two foHowing d&xises are new. They introdace 
valuable amendments into the law ; for they tend to facilitate the 
prosecution of fraudulent bankrupts. The first will, in most cases, 
do away with the necessity of a long preliminary examination before a 
magistrate, who is far less competent than a bankruptcy judge to 
decide whether there is a sufficient case to justify the committal of a 
bankrupt. And what is of at least equal importance, the second will 
relieve the unfortunate creditors from the cost of a prosecution ; by 
rendering it the duty of the Public Prosecutor to institute and carry 
on this proceeding whenever it is ordered by the Bankruptcy Court. 
This latter provision is, we need hardly say, in strict harmony with the 
general principle which underlies the whole measure — that bank- 
ruptcy is, in relation to commercial morality, a matter not merely of 
private but of public concern. 

Q 
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Where there is, in the opinion of the Court, ground to 
believe that the bankrupt or any other person has 
been guilty of any offence which is by statute made a 
misdemeanor* in cases of bankruptcy, the Court may 
commit the bankrupt or such other person for trial. 

(2.) For the purpose of committing the bankrupt or 
such other person for trial the Court shall have all the 
powers of a stipendiary magistrate as to taking depo- 
sitions, binding over witnesses to appear^ admitting 
the accused to bail, or otherwise. 

Nothing in this sub- section shall be construed as 
derogating from the powers or jurisdiction of the 
High Court. 

166. Public Prosecutor to act in certain Oases,— 
Where the Court orders the prosecution of any person 
for any offence under the Debtors Act, 1869, or Acta 
amending it, or for any offence arising out of or con- 
nected with any bankruptcy proceedings, it shall be 
the duty of the Director of Public Prosecutions to 
institute and carry on the prosecution. 

167. Criminal Liability after Discharffe or Compo- 
sition. — ^Where a debtor has been guilty of any criminal 
offence he shall not be exempt from being proceeded 
against therefor by reason that he has obtained his 
discharge or that a composition or scheme of arrange- 
ment has been accepted or approved. 

* See ante, clause 81 and clause 11 of the Debtors' Act, 1869 
(Appendix). It -will be observed that a Bankruptcy Conrt has do 
power to convict in the case of felony set forth in clauae 12 of the 
Debtors' Act. In that case it must direct the accused to be pit)6e- 
cuted in the ordinary way before a magistrate. For the mSsdemeanoar 
committed by ''any other person,'' which comes within the provision 
of this clause, see clause 14 of the Debtor^' A/tst. 
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Interpretation,. 

168. Interpretation of Terms, — (1.) Id this Act, 
unless the context otherwise requires — 

- " The Court " means the Court having jurisdic- 
tion in bankruptcy under this Act : 

" Affidavit ^' includes statutory declarations, affir- 
mations, and attestations on honour : 

''Available act of bankruptcy" means any act of 
bankmptcy available for a bankruptcy peti- 
tion at the date of the presentation of the 
petition on which the receiving order is 
made : 

''Debt provable in bankruptcy" or "pifovable 
debt " includes any debt or liability by this 
Act made provable in bankruptcy : 

"Gazetted" means published in the London 
Gazette : 

" General rules " include forms : 

" Goods '' includes all chattels personal : 

"High Court" means Her Majesty's High Court 
of Justice : 

"Local bank" means any bank in or in the 
neighbourhood of the bankruptcy district in 
which the proceedings are taken : 

"Oath'' includes affirmation, statutory declara- 
tion, and attestation on honour : 

"Ordinary resolution" means a resolution de- 
cided by a majority in value of the creditors 
present, personally or by proxy, at a meeting 
of creditors and voting on the resolution : 

"Person" includes a body of persons corporate 
or unincorporate : 

" Prescribed " means prescribed by general rule* 
within the meaning of this Act : 

q2 



if 

14 
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"Property'^ includes money, goods, things In 
action, land, and every descriplion of pro- 
perty, whether real or personal, and whether 
situate in England or elsewhere ; also, obliga- 
tions, easements, and every desci-iption of 
estate, interest and profit, present or future, 
vested or contingent, arising out of or inci- 
dent to property as above defined : 
Resolution '' means ordinary resolution : 
Secured creditor '' means a person holding a 
mortgage charge or lien on the property of 
the debtor, or any part thereof, as a security 
for a debt due to him from the debtor : 

" Schedule^' means schedule to this Act : 

*' Sheriff '' includes any officer charged with the 
execution of a writ or other process : 

" Special resolution ^' means a resolution decided 
by a majority in number and'three-fourtha 
in value of the creditors present, personally 
or by proxy, at a meeting of creditors and 
voting on the resolution : 

''Treasury^' means the Commissioners of Her 
Majesty's Treasury : 

" Trustee " means the Trustee in bankruptcy of a 
debtor's estate. 

(2.) The schedules to this Act shall be construed 
and have effect as part of this Act. 

Uepeat 

. Repeal of enacimeni8.'^{l.) The enactments 
described in the Fifth Schedule are hereby repealed as 
from the commencement of this Act to the extent 
mentioned in that Schedule } 



It " 
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(2.) The repeal effected by this Act shall not 
affect — " 

(a.) anything done or suffered before the com- 
mencement of this Act under any enactment 
repealed by this Act ; nor 

(5.) any right or privilege acquired^ or duty im- 
posed^ or liability or disqualification incurred, 
under any enactment so repealed ; nor 

(c) any fine, forfeiture, or other punishment 
incurred or to be incurred in respect of any 
offence committed or to be committed against 
any enactment «o repealed ; nor 

(rf.) the institution or cgntipuance of any pro- 
ceeding or other remedy, whether under any 
enactment so repealed, o;: otherwise^ for ascer- 
taining any such liability or disqualification, 
or enforcing or recovering any such fine, 
forfeiture, pr punishment, as aforesaid. 

(3.) Notwithstanding the repeal effected by this 
Act, the proceedings under any bankruptcy petition, 
liquidation by arrangement, or composition with credi- 
tors under the Bankruptcy Act, 186^, pending at the 
commencement of this Act shall, except so far as any 
provision of this Act is expressly applied to pending 
proceedings continue, and all the provisions of the 
Bankruptcy Act, 1869, shall, except as aforesaid, apply 
thereto, as if this Act had not passed. 

170. Proceedings under 32 ^ 33 Viet, c, 71, 88. 125, 
126.* — After the passing of this Act no composition 

* This elaase will put an immediate termination to the abuses 
connected with the two systenls of aAntngemeit which entailed so 
•much diseredit iipon the Actk ot 1^69, and were the maan cause df 
the demand for bankruptcy reform which the present Act is intended 
to meet. Although the rest of the act does not come into operation 
until the Ist January, 1884, this clause wUl from the date of the 
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or liquidation by arrangement under sections 125 and 
126 of the Bankruptcy Act, 1869, shall be entered 
into or allowed without the sanction of the court or 
registrar having jurisdiction in the matter; such sanc- 
tion shall not be granted unless the composition or 
liquidation appears to the court or registrar to be 
reasonable and calculated to benefit the general body 
of creditors. 

paasiDg of the act (Aiigast 25th, 1883) render the sanction of the 
court or registrar requisite to the validity of any composition or 
arrangement. Nor is the sanction to be given unless snch court or 
registrar is satisfied that the coarse proposed is ''calculated to 
benefit the general body of creditors," It will, of coarse, be refused 
whenever it appears that the main, if not the only, object of the 
arrangement is to release the debtor from his liabilities on terms easy 
or advantageoas to himself. 
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SCHEDULES. 

THE FIRST SCHEDULE. 

Meeting of Creditors. 

1. The first meeting of creditors shall be summoned 
for a day not later than fourteen days after the date of 
the receiving order, unless the Court for any special 
reason deem it expedient that the meeting be sum- 
moned for a later day. 

2. The official receiver shall summon the meeting 
by giving not less than seven days' notice of the time 
and place thereof in the London Gazette and in a local 
paper. 

3. The official receiver shall also, as soon as prac- 
ticable, send to each creditor mentioned in the debtor's 
statement of affairs, a notice of the time and place of 
the first meeting of creditors, accompanied by a sum- 
mary of the debtoi-'s statement of afiairs, including the 
causes of his failure, and any observations thereon 
which the official receiver may think fit to make ; but 
the proceedings at the first meeting shall not be inva- 
lidated by reason of any such notice or summary not 
having been sent or received before the meeting. 

4. The meeting shall be held at such place as is in 
the opinion of the official receiver most convenient for 
the majority of the creditors. 

5. The official receiver or the trustee may at any 
time summon a meeting of creditors, and shall do so 
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whenever so directed by the Courts or so requested in 
writing by one-fourth in value of the creditors. 

6* Meetings subsequent to the first meeting shall be 
summoned by sending notice of the time and place 
thereof to each creditor at the address given in his 
proofs or if he has not proved, at the addi*e8s given in 
the debt(Hr's statement of afiairs, or at such other 
address as may be known to the person aummoning 
the meeting. 

7. The official reeeiver> or some person nominated 
by him, shall be the chairman at tne first meeting. 
The chairman at subsequent meetings shall be such 
person as the meeting by rescdution appoint. 
: 8. A person shall not be entitled to vote as a creditor 
at the first or any other meeting of creditors unless he 
has duly pi*oved a debt provable in bankruptcy to be 
due to him from tbe debtor, and the proof has been 
duly lodged before the time appointed for the meeting. 

9. A creditor shall not vote at any such meeting in 
respect of any unliquidated or contingent debt^ or any 
debt the value of which is not ascertained. 

10. For the purpose of voting, a secured creditor 
shall, unless he surrenders his security, state in his 
proof the particulars of his security, the date when it 
was given, and the value at which he assesses it, and 
shall be entitled to vote only in respect of the balance 
(if any) due to him, after deducting the value of his 
security. If he votes in respect of his whole debt he 
shall be deemed to have surrendered his security unless 
the Court on application is satisfied that the omission 
to value the security has arisen from inadvertence. 

11. A creditor shall not vote in respect of any debt 
on or secured by a current bill of exchange or promis- 
sory note held by him, unless he is willing to treat 
the liability to him thereon of every person who is 
liable thereon antecedently to the debtor, and againet 
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whom a receiving order has not been made^ as a secu- 
rity in his hands^ and to estimate the value thereof^ and 
for the purposes of voting, but not for the purposes of 
dividend to deduct it from his proof. 

13. It shall be competent to the trustee or to the 
official receiver, within twenty-eight days after a proof 
estimating the value of a security as aforesaid has been 
made use of in voting at any meeting, to require the 
creditor to give up the security for the benefit of the 
creditors generally on payment of the value so estimated, 
with an addition thereto of twenty per centum. Pro- 
vided, that where a creditor has put a value on such 
security, he may, at any time before he has been re- 
quired to give up such security as afoi^said, correct 
such valuation by a new proof, and deduct such new 
value from his debt, but in that ease such addition of 
twenty per centum shall not be made if the trustee 
requires the security to be given up. 

13. If a reoeiving order is made against one partner 
of a fir^, iany creditor to whom that partner is in- 
debted jointly with the other partners of the firm, or 
any of them, may prove his debt for the purpose of 
voting at any meeting of creditors, and shall be en- 
titled to vote thereat. 

14. The chairman of a meeting shall have power to 
admit or I'eject a proof for the purpose of voting, but 
his decision shall be subject to appeal to the Court. 
If he is in doubt whether the proof of a creditor 
should be admitted or rejected he shall mark the proof 
as objected to and shall allow the creditor to vote, 
subject to the vote being declared invalid in the event 
of the objection being sustained. 

16. A creditor may vote either in person or by 
proxy. 

16« Every instrument of proxy shall be in the pre- 
scribed form, and shall be issued by the official receiver, 
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or, after the appointment of a trustee, by the trustee, 
and every insertion therein shall be in the handwriting 
of the person giving the proxy. 

17. A creditor may give a general proxy to his 
manager or clerk, or any other person in his regular 
employment. In such case the instrument of proxy 
shall state the relation in which the person to act 
thereunder stands to the creditor. 

18. A creditor may give a special proxy to any per- 
son to vote at any specified meeting or adjournment 
thereof, for or against any specific resolution, or for 
or against any specified person as trustee, or member of 
a committee of inspection. 

19. A proxy shall not be used unless it is deposited 
with the official receiver or trustee before the meeting at 
which it is to be used. 

20. Where it appears to the satisfaction of the 
Court that any solicitation has been used by or on 
behalf of a trustee or receiver in obtaining proxies, or 
in procuring the trusteeship or receivership, except by 
the direction of a meeting of creditors, the Court shall 
have power, if it think fit, to order that no remune- 
ration shall be allowed to fhe person by whom or on 
whose behalf such solicitation may have been exercised, 
notwithstanding any resolution of the committee of in- 
spection or of the creditors to the contrary, 

21. A creditor may appoint the official receiver of 
the debtor's estate to act in manner prescribed as his 
general or special proxy, 

22. The chairman of a meeting may, with the con- 
sent of the meeting, adjourn the meeting from time to 
time, and from place to place. 

23. A meeting shall not be competent to act for 
any purpose, except the election of a chairman, the 
proving of debts, and the adjournment of the meeting, 
unless there are present, or represented thereat, at 
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least three creditors, or all the creditors if their number 
does not exceed three. 

24. If within half an hour from the time appointed 
for the meeting a quorum of creditors is not present 
or represented, the meeting shall be adjourned to the 
same day in the following week at the same time and 
place, or to such other day as the chairman may 
appoint, not being less than seven or more that twenty- 
one days. 

25. The chairman of every meeting shall cause 
minutes of the proceedings at the meeting to be drawn 
up, and fairly entered in a book kept for that purpose, 
and the minutes shall be signed by him or by the. 
chairman of the next ensuing meeting. 

26. No person acting either under a general or 
special proxy shall vote in favour of any resolution 
which would directly or indirectly place himself, his 
partner or employer, in a position to receive any re- 
muneration out of the estate of the debtor otherwise 
than as a creditor rateably with the other creditors of 
the debtor. Provided that where any person holds 
special proxies to vote for the appointment of himself 
as trustee he may use the said proxies and vote accord- 
ingly. 
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THE SECOND SCHEDULE. 
PaooF OF Debts. 

Proof in Ordinary Case^ 

1 . Every creditor shall prove his debt as soon as 
may be after the making of a receiving order. 

2. A debt may be proved by delivering or sending 
through the post in a prepaid letter to the official re- 
ceiver, or, if a trustee has been appointed, to the 
trustee, an affidavit verifying the debt. 

3. The affidavit may be made by the creditor himself 
or by some person authorised by or on behalf of the 
creditor. If made by a person so authorised it shall 
state his authority and means of knowledge. 

4. The affidavit shall contain or refer to a st&tetnent 
of accounts showing the particulars of the debt, and 
shall specify the vouchers, if any, by which the' same 
can be substantiated. The official receiver or h-ustec 
may at any time call for the production of the vouchers. 

5. The affidavit shall state whether the creditor is or 
is not a secured creditor. 

6. A creditor shall bear the cost of proving bis debt, 
unless the Court otherwise specially orders. 

7. Every creditor who has lodged a proof shall be 
entitled to see and examine the proofs of other 
creditors before the first meeting, and at all reas9naible 
times. 

8. A creditor proving his debt shall deduct there- 



from &11 trade discounts^ but he shall not be compelled 
lo deduct any discount, not exceeding five per centum 
on the net amount of his claim, which he may have 
agreed to allow for payment in cash. 

Proof by Secured Creditors. 

9, If a secured creditor realises his security, he may 
prove for the balance due to him, after deducting the 
net amount realised. 

10, If a secured creditor surrenders his security to 
the official receiver or trustee for the general benefit of 
the creditors, he may prove for his whole debt. 

11. If a secured creditor does not either realise or 
surrender his security, he shall, before ranking for 
dividend, state ia his proof the particulars of his secu* 
rity, the date when it was given, and the value at which 
he assesses it, and shall be entitled to receive a dividend 
only in respect of the balance due to him after deduct- 
ing the value so assessed. 

12. (a.) Where a security is so valued the trustee 
may at any time redeem it on payment to the creditor 
of the assessed value. 

[b.) If the trustee is dissatisfied with the value at 
^'hich a security is assessed, he may require that the 
property comprised in any security so valued be offered 
for sale at such times and on such terms and condi- 
tions as may be agreed on between the creditor and 
the trustee, or as, in default of such agreement, the 
Court may direct. If the sale be by public auction 
the creditor, or the trustee on behalf of the estate, 
ipay bid or purchase. 

(c.) Provided that the creditor may at any time, by 
notice in writing, require the trustee to elect whether 
he will or will not exercise his power of redeeming the 
security or requiring it to be realised^ and if the trustee 
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does not^ within six months after receiving the notice^ 
signify in writing to the creditor his election to exer- 
cise the power^ he shall not be entitled to exereise it : 
and the equity of redemption^ or any other interest in 
the property comprised in the security which is vested 
in the trustee^ shall vest in the creditor^ and the amount 
of his debt shall be reduced by the amount at which 
the security has been valued. 

13. Where a creditor has so valued his security, he 
may at any time amend the valuation and proof on: 
showing to the satisfaction of the trustee^ or the Courts 
that the valuation and proof were made bond fide on a 
mistaken estimate^ or that the security has diminished 
or increased in value since its previous valuation ; but 
every such amendment shall be made at the cost of the 
creditor, and upon such terms as the Court shall order^ 
unless the trustee shall allow the amendment without 
application to the Court. 

14. Where a valuation has been amended in accord- 
ance with the foregoing rule, the creditor shall forth- 
with repay any surplus dividend which he may have 
received in excess of that to which he would have been 
entitled on the amended valuation, or, as the case may 
be, shall be entitled to be paid out of any money for the 
time being available for dividend any dividend or share 
of dividend which he may have failed to receive by 
reason of the inaccuracy of the original valuation, before 
that money is made applicable to the payment of any 
future dividend, but he shall not be entitled to disturb 
the distribution of any dividend declared before the date 
of the amendment. 

15. If a creditor after having valued his security 
subsequently realises it, or if it is realised under the 
provisions of Rule 12, the net amount realised shall be 
substituted for the amount of any valuation previously 
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made by the creditor, and shall be treated in all respects 
as an amended valuation made by the creditor. 

16. If a secured creditor does not comply with the 
foregoing rules he shall be excluded from all share in 
any dividend. 

17. Subject to the provisions of Rule 12, a creditor 
shall in no case receive more than twenty shillings in 
the pound, and interest as provided by this Act. 

Proof in respect of Distinct Contracts, 

18. If a debtor was at the date of the receiving 
order liable in respect of distinct contracts as a member 
of two or more distinct firms, or as a sole contractor, 
and also as member of a firm, the circumstance that 
the firms are in whole or in part composed of the same 
individuals, or that the sole contractor is also one of 
the joint contractors, shall not prevent proof in respect 
of the contracts, against the properties respectively 
liable on the contracts. 



Periodical Payments, 

19. When any rent or other payment falls due at 
stated periods, and the receiving order is made at any 
time other than one of those periods, the person entitled 
to the rent or payment may prove for a proportionate 
part thereof up to the date of the order as if the rent 
or payment grew due from day to day. 



Interest, 

20. On any debt or sum certain, payable at a certain 
time or otherwise, whereon interest is not reserved or 
agreed for, and which is overdue at the date of the re- 
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Ceiving order and provable in bankruptcy, the credilor 
may prove for interest at a rate not exceeding four per 
centum per annum to the date of the order from- the 
time when the debt or sum wa$ payable, if the debt or 
sum is payable by virtue of a written instrument at a 
cei*tain time, and if payable otherwise, then from the 
time when a demand in writip^ has been made giving 
the debtor notice that interest will be claimjed from the 
date of the demand until the time of payment. 



Debt pnyabk at a falure Time. 

21. A creditor may prove for a debt nfott. payable 
when the debtor committed an act of bankruptcy as if 
it were payable presently, and may receive dividends 
equally with the other creditors, deducting only there- 
out a rebate of interest at the rate of five pounds per 
centum per annum computed from the declaration of 
a dividend to the time when the debt would have be- 
come payable, according to the terms on which it was 
contracted. 



Admission or Rejection of Proofs. 

22. The trustee shall examine every proof and the 
grounds of the debt, and in writing admit or reject it, 
in whole or in part, or require further evidence in sup- 
port of it. If he rejects a proof he shall state in writ- 
ing to the creditor the grounds of the rejection. 

23. If the trustee thinks that a proof has been im- 
properly admitted, the Court may, on the application 
of the trustee, after notice to the creditor who made 
the proof, expunge the proof or reduce its amount. 

24. If a creditor is dissatisfied with the decision of 
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the trastee in respect of a proofs the Court may, on the 
application of the creditor^ reverse or vary the decision. 

25. The Court may also expunge or reduce a proof 
upon the application of a creditor if the trustee declines 
to interfere in the matter^ or^ in the case of a composi- 
tion or scheme^ upon the application of the dehtor. 

26. For the purpose of any of his duties in relation 
to proofs^ the trustee may administer oaths and take 
affidavits. 

27. The official receiver, before the appointment of a 
trustee, shall have all the powers of a trustee with 
respect to the examination, admission, and rejection of 
proofs, and any act or decision of his in relation 
thereto shall be subject to th^ like appeal. 
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THE THIRD SCHEDULE. 

List op Mbtkopolitan County Coubts. 

The Bloomsbury County Court of Middlesex. 
The Bow County Court of Middlesex. 
The Brompton County Court of Middlesex. 
The Cierkenwell County Court of Middlesex. 
The Lambeth County Court of Surrey. 
The Marylebone County Court of Middlesex. 
The Shoreditch County Court of Middlesex. 
The Southwark County Court of Surrey. 
The Westminster County Court of Middlesex. 
The Whitechapel County Court of Middlesex. 



UNCLAIMED DIVIDENDS. 
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THE FOURTH SCHEDULE. 



Statutes bblating to Unclaimed Dividends. 



Session and Chapter. 



7 & 8 Vict. c. 70 



12 & 13 Vict. c. 106 

24 & 25 Vict. c. 134 
32 & 33 Vict. c. 71 



Title of Act. 



An Act for facilitating Arrange- 
ments between Debtors and 
Creditors. 

The Bankruptcy Law Consolida- 
tion Act, 1849. 

The Bankruptcy Act, 1861. 

The Bankruptcy Act, 1869. 



K 2 
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THE FIFTH SCHEDULE. 

Enactments Repealed as to England. 

13 Edw. 1, c. 18. The statutes of Westminster tlie 
in part. Second^ chapter eighteen^ Exe- 

cution either by levying of the 
lands and goods, or by deli- 
very of goods and hsuf the 
land; at the choice of the 
creditor ; 
in part ; namely, 
the words " all the chattels of the 
debtor saving only his oxen and 
beasts of the plough, and ^^ 
32 & 83 Vict The Debtor's Act, 1869. 

c. 62. 

in part. in part ; namely, 

Sub-section {b) of section five, and 
Sections twenty-one and twenty- 
two. 

32 & 83 Vict. The Bankruptcy Act, 1869. 
c. 71. 

82 & 88 Vict. The Bankruptcy Repeal and In- 

c. 83. solvent Court Act, 1869. 

in part. in part ; namely. 

Section nineteen. 

33 & 34 Vict. The Absconding Debtors Act, 
c. re. 1870. ^ 
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34 & 35 Vict. The Bankruptcy Disqualification 

c. 50. Act, 1871. Except sections 

six, seven, and eight. 
38 & 39 Vict. The Supreme Court of Judicature 

c. 77. Act, 1875. 

in part. in part ; namely, 

Sections nine and thirty-two. 
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THE DBBTOES ACT, 1869. 

We give in the appendix the Debtors Act, 1869, with the 
exception of two clauses and a sabsection which are repealed 
by the Bankruptcy Act, 1883. It is necessary to do this 
because the Debtors Act, 1869, still forms an essential part of 
the legislation with respect to insolvent or defaulting debtors, 
and because some of its provisions are expressly referred to 
and incorporated with the Bankruptcy Act of 1883 by clause 
25, subsection 3, paragraph (1). In reading the Debtors Act, 
1869 it will be necessary to bear in mind clauses 163 and 164, 
of the Bankruptcy Act, 188 3 . 



32 & 33 VICT. CHAP. 62. 

[9th August 1869.] 

An Abt for the Abolition of Imprisonment 
for Debt, for the punishment of fraudu- 
lent debtors, and for other purposes. 

Be it enacted by the Queen's most Excellent Majesty, by 
and with the advice and consent of the Lords Spintuai and 
Temporal, and Commons, in this present Parliament assem- 
bled, and by the authority of the same as follows : 
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L Short t%Ae.^ThaB Act maj be dted for all purposes as 
"The Drivfeon Act» 1869.*- 

2. ^«ieii< o/iie<.~Thi8 Act shall not extend to Scotland 
or Irdand. 

8w Oowummemnomi cmd eouttrudion of AeL — Thia Act 
shall not come into operation nntil the day on wluch the 
Baakmptcy Aet» 1869, comes into operation, which day is 
herain*afier vslemd to^ as the commenoemeat of tLis Act, 
and words and ezpresnons defined or explained in the Ban!:- 
roptcj Act» 1869, shall haTC the same meaning in tliis Act 



PART I. 
Aboutiok or Ikf&isokhskt for Debt. 

4. AholiUon of itnprisowmenifor debi, with excepHons,— 
With the exceptions nerein-after mentioned* no person shall, 
after the oonunenoement of this Act, be arrested or imprisoned 
for making default in payment of a sum of money. 

There shall be excepted from the operation of the aboye 
enactment : 

1. Default in payment of a penalty, orsnmin the nature 

of a penalty, other than a penalty in respect of any 
contract : 

2. Default in payment of anj sum recoverable sum- 

marily before a justice or justices of the peace: 

3. Default by a trustee or person acting in a fiduciary 

capacity and ordered to pay by a court of equity 
any sum in his possession or under his control : 

4. Default by an attorney or solicitor in payment of 

costs when ordered to pay costs for misconduct as 
such, or in payment of a sum of money when ordered 
to pay the same in his character of an officer of the 
court making the order : ... , 

5. Default in payment for the benefit of creditors ef 

any portion of a salary or other income in respect of 



the payment of which any conrt having jarisdiction 
in bankruptcy is authorized to make an order : 

6. Default in payment of gams in respect of the payment 
of which orders are in. this Act anthorized to be 
made: 

Provided, first, that no person shall be imprisoned in any 
case excepted from the operation of this section for a longer 
period than one year; and secondly, that nothing in tnis 
section shall alter the effect, of any judgment or order of 
any court for payment of money except as regards the arrest 
and imprisonment of the person making default in paying 
such money. 

5. Saving of power of cormniital for small debts, — Sub- 
ject to the provisions herein-after mentioned, and to the 
prescribed rules, any court may commit to prison for a term 
not exceeding six weeks, or until payment of the sum due, 
any person who makes default in payment of any debt or 
instiument of any debt due from him in pursuance of any 
order or judgment of that or any other eompetexit court. 

Provided —(1.) That the J urisdiciion by this section given of 
committing a person to prison shall, in the case of any court 
other than the superior courts of law and equity, be exercised 
only subject to the following restrictions ; that is to say, 

(a.) Be exercised only by a judge or his deputy, and by 
an order made in open court and showing on its face 
the ground on which it is issued ; 

• # m * # 

(c.) Be exercised only as respects a judgment of a 
county court by a county court judge or his deputy. 

(2.) That such jurisdiction shall only be exercised where it 
is proved to the satisfaction of the court that the person 
making default either has or has had since the date of the 
order or judgment the means to pay the sum in respect of 
which he has made defaalt, and has refused or neglected, or 
refuses or neglects, to pay the same. 

' Proof of the means of the person making default may be 
given in such manner as the court thinks just ; and for the 
purposes of such proof the debtor aftd any witnesses may be 
Bummaned and examined on oath, according to the prescribed 
rales. 
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Any jariBdictioii by tliis section ^ven to the superior 
courts niaj^ be exercised by a judge sitting in chambers or 
otherwise, in the prescribed nianner. 

For the purposes of this section any court may direct any 
debt due from any person in pursuance of any order or judg- 
ment of that or any other competent court to be paid by 
instalments, and may from time to time rescind or vary such 
order: 

Persons committed under this section by a superior court 
may be committed to the prison in which they would have 
been confined if arrested on a writ of capias ad satisfacien- 
dum, and every order of committal by any superior court 
shalli subject to the prescribed rules, be issued^ obeyed, and 
executed in the like manner as such writ. 

This section, so far as it relates to any county courts shall 
be deemed to be substituted for sections ninety-eight and 
ninety*nine of the County Court Act, 1846, and uiat Act 
and the Acts amending the same shall be construed accord- 
ingly, and shall extend to orders made by the county court 
with respect to sums due in pursuance of any order or judg- 
ment of an^ court other than a county court. 

Ko imprisonment under this section shall operate as a 
satisfaction or extinguishment of any debt or demand or 
cause of action, or deprive any person of any right to take 
out execution against the lands, goods, or chattels of the 
person imprisoned, in the same manner as if such imprison- 
ment had not taken place. 

Any person imprisoned under this section shall be dis- 
charged out of custody upon a certificate signed in the 
prescribed manner to the effect that he has satisfied the debt 
or instalment of a debt in respect of which he was imprisoned, 
together with the prescribed costs (if any). 

6. Power under certain circumstances to arrest defendant 
about to quit England. — ^After the commencement of this 
Act a person shaJl not be arrested upon mesne process in 
any action. 

Where the plaintiff in any action in any of Her Majesty's 
superior courts of law at Westminster, in which, if brought 
before the commencement of this Act, the defendant would 
have been liable to arrest, proves at any time before final 
judgment by evidence on oath, to the satisfaction of a judge 
of one of those courts, that the plaintiff has good cause of 
action against the defendant to the amount of fifty pounds 
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or upwards, and that there is probable cause for believing 
that the defendant is abont to quit England nnless he be 
apprehended, and that the absence of the defendant from 
!England will materially prejudice the plaintiff in the proseca- 
tion of his action, snch judge may in the prescribed manner 
order such defendant to be arrested and imprisoned for a 
period not exceeding six months, unless and until he has 
sooner given the prescribed security, not exceeding the 
amount claimed in the action, that he will not go out of 
[England without the leave of the court. 

Where the action is for a penalty or sum in the nature of 
penalty, other than a penalty in respect of any contract, it 
shall not be necessary to prove that tne absence of the defen- 
dant from England will materially prejudice the plaintiff in 
the prosecution of his action, and the security given (instead 
of being that the defendant will not go out of England) 
shall be to the effect that any sum recovered against the 
defendant in the action shall be paid, or that the defendant 
shall be rendered to prison. 

7. Discharge of persons in custody at the commencement 
of this Act, — Where any person is, at the commencement of 
this Act, in custody in pursuance of a writ, attachment, or 
other process in any case in which he would not be liable to 
be arrested or imprisoned after the commencement of this 
Act, such person shall, at the commencement of this Act, be 
discharged from such custody without payment of any fees, 
but his arrest, imprisonment, or discharge shall not affect 
the creditor's rights or remedies for enforcing the payment of 
any money due to him, or deprive the creditor of the benefit 
of any charge or security on any property of the debtor. 

Wnere at the commencement of this Act special bail has 
been given in any action the defendant in which after the 
commencement of this Act cannot be imprisoned on making 
default in satisfying the judgment recovered against him in 
such action, the condition of such bail, instead of being that 
the judgment shall be satisfied or the defendant rendered to 
prison, shall be deemed to be that the defendant shall not go 
out of England without leave of the court. 

8. Saving for sequestration against pi'operty. — Sequestra- 
tion against the property of a debtor may, after the com- 
mencement of this Act, be issued by any court of equity in 
the same manner as if such debtor had been actually arrested. 
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9 Saving for Banh'uptey Act, 1869. — ^Ncthing in this 
Vai-t of this Aot shall in any way affect any right or power, 
under the Bankruptcy Act, 1869, to arrest or impiison any 
penon. 

10. Definition of " prescribed" — In this part of this Act 
the term " prescribed means as follows : — 

As respects the superior courts of common law, pres- 
cribed by general rales to be made in pnrsaance of 
The Common Law Procedure Act, 185^ ; 

As respects the superior courts of equit;^, prescribed by 
general rules and orders to be made in pursuance of 
the Act of the session of the fifteenth and sixteenth 
years of the reign of Her present Majesty, chapter 
eighty ; 

As respects the county courts, prescribed by general 
rqles to be made under the County Court Act| 
1856; and 

As respects any other court, prescribed by the rales to 
be made, with the approval of the Lord Chancellor, 
by the persons having power to make rules in rela- 
tion to the practice of such court ; or if there be no 
such persons, by the judge of such court : 

And general rules and orders may respectively be made 
by such authorities as aforesaid, for the purpose of 
carrying into effect this part of this Act. 



PART II. 

Punishment op Fraudulent Dedtoks. 

11. PurUahment of fraudulent debtors, — Any person 
adjudged bankrupt, and any person whose affairs are liqui- 
dated by arrangement iu pursuance of The Bankruptcy Act, 
1869, shall, in each of the cases following, be deemed guilty 
of a misdemeanor, and on conviction thereof shall be liable to 
be imprisoned for any time not exceeding two years, with or 
without hard labour ; that is to say, 

1. If he does not, to the best of his knowledge and 
belief, fully and truly discover to the trustee ad- 
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miniBtering his estate for the benefit of his creditors 
all his property, real and personal, and how, and to 
whom, and for what consideration, and when he dis- 
posed of any part thereof, except snch part as has 
been disposed of in the ordinary way of his trade 
(if any), or laid out in the ordinary expense of his 
family, nnless the jury is satisfied that he had no 
intent to defraud : 

2. If he does not deliver up to such trustee, or as he 

directs, all such part of nis real and personal pro- 
perty as is in his custody or under his control, and 
which he is required by law to deliver up, unless the 
jury is satisfied that he had no intent to defraud : 

3. If he does not deliver up to such trustee, or as ho 

directs, all books, documents, papers, and writings 
in his custody or under his control relating to his 

Property or affi^rs, unless the jury is satisfied that 
e had no intent to defraud : 

4. If after the presentation of a bankruptcy petition 

against him* or the commencement of the liqui- 
dation, or within four months next before such pre- 
sentation or commencement, he conceals any part 
of his property to the value of ten pounds or up- 
wards, or conceals any debt due to or from him, 
unless the jury is satisfied that he had no intent to 
defraud : 

5. If after the presentation of a bankruptcy petition 

against him or the commencement of the liquida- 
tion, or within four months next before such presen- 
tation or commencement, he fraudulently removes 
any part of his property of the value of ten pounds 
or upwards : 

6. If he makes any material omission in any statement 

relating to his affairs, unless the jury is satisfied 
that he had no intent to defraud : 

7c If, knowing or believing that a false debt has been 

* By clause 163 of the Bankruptey Act, 1888, the words of this 
and the next clause are to have effect as if there were substitated 
therein for the words " if after the presentation of a bankruptcy 
petition against him," the words *'if after the presentation of a bank- 
ruptcy petition by or against him." 



254 THE BANKBUPTOY ACT OF 1883. 

proved by any person nnder the bankrapicy or 
&qnidatioD, he fail for the period of a month to 
inform such trustee as aforesaid thereof: 

8. If after the presentation of a bankruptcy petition 

against him or Uie commencement of the Uquidation 
he prevents the production of any book, document, 
paper, or writing affecting or relating to Ids property 
or affairs, unless the jury is satisfied that he had no 
intent to conceal the state of his affairs or to defeat 
the law : 

9. If after the presentation of a bankruptcy jjetition 

against him or the commencement of the liquidation 
or within four months next before such, presentation 
or commencement, he conceals, destroys, mutilates, 
or falsifies, or is privy to the concealment, destruc- 
tion, mutilation, or falsification of any book or docu- 
ment affecting or relating to his property or affairs, 
unless the jury is satisfied' that he had no intent to 
conceal the state of his affairs or to defeat the law : 

10. If after the presentation of a bankruptcy petition 
against him or the commencement of the liquidation, 
or within four months next before such presentation 
or commencement, he makes or is privy to the 
making of any false entry in any book or document 
affecting or relating to his property or affairs, unless 
the jury is satisfied that he had no intent to conceal 
the state of his affairs or to defeat the law : 

11. If after the presentation of a- bankruptcy petition 
against him or the commencement of a liquidation, 
or within four months next before such presentation 
or commencement, he fraudulently parts with, alters, 
or makes any omission, or is privy to the fraudulently 
parting with, altering, or making any omission in 
any document affecting or relating to his property 
or affairs : 

12. If after the presentation of a bankruptcy petition 
against him or the commencement of the liquidation, 
or at any meeting of his creditors within four 
months next before such presentation or commence- 
ment, he attempts to account for any part of his 
property by fictitious losses or expenses : 

13. If within four months next before the presentation 
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of a bankruptcy petition against him or the com- 
mencement of the liqaidation, he, by any false 
representation or other fraud, has obtained any 
property on credit and has not paid for the same : 

14. If within four months next before the presentation 
of a bankruptcy petition against him or the com- 
mencement of the liquidation, he, being a trader, 
obtains, nnder the false pretence of carrying on 
business and dealing in the ordinary way of his 
trade, any property on credit and has not paid for 
the same, unless the jury is satisfied that he had 
no intent to defraud : 

15. If within four months next before the presentation 

of a bankruptcy petition against him or the com- 
mencement of the liquidation, he, being a trader, 
pawns, pledges, or disposes of otherwise than in 
the ordinary way of his trade any property which 
he has obtained on credit and has not paid for, 
unless the jury is satisfied that he had no intent to 
defraud : 

16. If he is gailty of any false representation or other 
fraud for the purpose of obtaining the consent of 
his creditors or sldj of them to any agreement with 
reference to his atfairs or his bankruptcy or liqui- 
dation. 

12. Penalty for absconding with property. — If any 
person who is adjudged a bankruot or has his affairs 
liquidated by arrangement after the presentation of a 
bankruptcy* petition against him or tne commencement 
of the hquidation, or within four months before such presen- 
tation or commencement, quits England and takes with him, 
or attempts or makes preparation for quitting England and 
for taking with him, any part of his property to the amount 
of twenty pounds or upwards, which ought by law to be 
divided amongst his creditors, he shall (unless the Jury is 
satisfied that he had no intent to defraud) be guilty of felony, 
punishable with imprisonment for a time not exceeding two 
years, with or without hard labour, 

13. Penalty on fraudulently obtaining credit, Sfc, — Any 
person shall in each of the cases following be deemed guilty 

^*' See note to preyiouB clause. 
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of a tnisdetDeanor, and on eonyiction thereof shall be liable 
to be imprisoned for any time not exceeding one year, with 
or without hard labour; that is to say, 

(1.) If in incurring any debt or liability be has obtained 
credit under false pretences, or by means of any 
other fraud : 

(2.) If he has, with intent to defraud his creditoi^, or 
any of them, made or caused to be made any gift, 
delivery, or transfer of or any charge on his pro- 
perty: 

(3.) If he has, with intent to defraud his creditors^ con- 
cealed or removed any part of his property, since or 
within two months before the date of any unsatisfied 
judgment or order for payment of money obtained 
against him. 

14. False daim, Sfc, a misdemeanor, — If any creditor in 
any bankruptcy or liquidation by arrangement or compo- 
sition with creditors in ])ur8uance of I'he Bankruptcy Act, 
1869, wilfully and with intent to defraud jnakes any ^Ise 
claim, or any proof, declaration, or statement of .account 
which is untrue in any material particular, he shall be £piilty 
of a misdemeanor, punishable with imprisonment not oxoeed- 
ing one year, with or without hard labour. 

15. Debts incun'ed hy fraud. — Where a debtor mftkes 
any arrangement or composition with his creditors finder the 
provisions of The Bankruptcy Act, 1869, he shall renaain 
liable for the unpaid balance of any debt which he incurred 
or increased, or whereof before the date of the arrangement 
or composition he obtained forbearance by any fraud« pro- 
vided the defrauded creditor has not assented to the arrange- 
ment or composition otherwise than by proving his debt and 
accepting dividends. 

16. Order hy cowrtfor 'prosecution, on report of trustee.— 
Where a trustee in any bankruptcy* reports to any court 
exercising jurisdiction in bankruptcy that in his opinion a 

* Bj clause 164 of ike Bankruptcy Act, 1883, tke clause is tolM 
constrned and have effect, as if the term, ''a truBtee " in any bank- 
ruptcy included the official receiver of a bankrupt's estate, and skall 
apply to offences under this act (» e. the Bankruptcy Act^ 1888) te 
well as to offences under the Debtors Act of 18^9. 
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bankrupt has bee» guilty of any offence under this Act, or 
where the court is satisfied upon the representation of any 
creditor or member of the committee of inspection that thero 
is ground to believe that the bantrapt has oeen guilty of any 
offence under this Act, the court shall, if it appears to the 
court that thera is a reasonable probability that tne bankrupt 
may be convicted, order the trustee to prosecute the bank- 
rupt fot such offence. 

17. Expenseg^ of prosecutions. — Where the prosecution 
of the bankrupt under this Act is ordered by any court, then, 
on the production of the order of the court, the expenses of 
the prosecution shall be allowed, paid, and borne as expenses 
of prosecutions for felony are allowed, paid, and borne. 

IS, AppUeatiofv of V^^atious Indictments Act to 
offences under this Act, — Every misdismeanor under the 
Second Fart of this Act shall be deemed to be an offence 
within and subject to the provisions of the Act of the 
session of the twenty-second and twenty-third years of the 
'Teign of Her preseirt Majesty, chapter seventeen, intituled 
" An Atst ta prevent vexatious indictments for certain mis- 
denieanorH;^^ and when any person is charged with any 
such offence before any justice or justices, such justice or 
judtioesfihall take into consideration any evidence adduced 
before him or them tending to show that the Act charged 
was not committed with a guilty intent. 

19. Form of Indictment, — In an indictment for an 
offence tnder this Act it shall be sufficient to set forth the 
substance of the offence charged, in the words of this Act, 
specifying the offence or as near thereto as circumstances 
admit wiwiout alleging or setting forth any debt, act of bank- 
ruptcy, trading, acg'udication, or any proceedings in, or order, 
warrant, or document of any court acting under The Bank- 
ruptcy Act, 1869. 

20. Quarter sessions to have Jurisdiction in respect of 
offences under AcL^-Qo much of the Act of the session of 
ike ^th and sixth years of Her Majesty's reign (chapter 
thirty-eight), "to definethe jurisdiction of justices in general 
and, (quarter sessions of the peace," as excludes from the 
jurisdiction of justices and recorders at sessions of the peace 
or adjournments thereof the trial of persons for o£^nces 
against any provision of the laws relating to bankrupts, is 
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hereby repealed as from the pasniigof this Act; and any 
offence under this Act shall be deemed to be within the 
jarisdiction of such justices and recorders. 

• « « « * 

23. Ptmiahmente under this Act cumulative, — ^Where 
any person is liable under any other Act of Parliament or at 
common law to any punishment or penalty for any offence 
made punishable by tnis Act, such person may be proceeded 
against under such other Act of Parliament or at common 
law or under this Act, so that he be not punished twice for 
the same offence. 
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Waerants op Attobney, Cognovits, and Obdsbs iok 

Judgment. 

24. Wa/rranta of attorney <md cognovit actionem to he 
executed in the presence of cm attorney 'on behalf of the 
person. — ^Afber the commencement of this Act» a warrant 
of attorney to confess judgment in any personal action or 
cognovit actionem given by any person shall not be of any 
force unless there is present some attorney of one of the 
superior courts on behalf of such person expressly named 
by him and attending at his request to inform him of the 
nature and effect of such warrant or cognovit before the same 
is executed, which attorney shall subscribe his name as a 
witness to the due execution thereof, and thereby declare 
himself to be attorney for the person executing tne same, 
and state that he subscribes as such attorney. 

25. Warrcmt, ^c, not formoMy executed invaiUd, — ^A 
warrant of attorney to confess judgment or cognovit actionem 
not executed in manner aforesaid shall not be rendered valid 
by proof that the person executing the same did in fact under- 
stand the nature and effect thereof, or was fully informed of 
the same. 

26. FUing of warrant of attorney and cognotfit ae- 
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tionem. — Where in d,n action a warrant of attorney to con- 
fess judgment or a cognovit actionem is ^ven, and the 
same, or a true copy thereof, is not filed with the officer acting 
as clerk of the docquets and judgments in the Court of 
Queen's Bench within twenty-one days next after the execu- 
tion thereof as required by the Act of the third year of the 
reign of King George the Fourth (chapter thirty- nine) ** for 
preventing fiauds upon creditors by secret warrants of 
attorney to confess judgment," the same shall be deemed 
fraudulent and shall be void ; and if any such warrant of 
attorney or cognovit actionem so filed was given subject to 
any defeasance or condition, such defeasance or condition 
shall be written on the same paper or parchment with the 
-warrant or cognovit before the filing thereof, otherwise the 
warrant or cognovit shall be void. 

27. FiUng of judge*8 order to enter up judgment. — 
Where a judge's order made by consent is given by a defen- 
dant in a personal action whereby the plaintiff is authorized 
forthwith or at any future time to signer enter up judgment, 
or to issue or to take out execution, whether sucn order is. 
made subject to any defeasance or condition or not, then if 
the action is in the Court of Queen's Bench the order, and if 
the action is in any other court a true copy of the order, 
shall, together with an affidavit of the time of such consent 
being given, and a description of the residence and occupation 
of the defendant, be filed with the officer acting as clerk of 
the docquets and judgments in the Court of Queen's Bench 
within twenty-one days after the making of the order, other- 
wise the order and any judgment signed or entered up thereon, 
and any execution issued or taken out on such judgment, 
shall be void. 

28. Application of 3 Geo. 4, c. 39 ; cmd 6 ^ .7 Vict. c. 66, 
to judge's orders. — The provisions of the said Act of the 
third year of King George the Fourth, and of the Act of the 
session of the sixth and seventh years of Her Majesty's 
ragn (chapter sixty-six), " to enlarge the provisions of an 
Act for preventing frauds upon creditors by secret warrants 
of attorney to confess judment," for liberty to file a warrant 
of attorney or cognovit actionem, or a copy thereof, with 
the clerk of the docquets and judgments, and for that clerk 
to make certain entries and search m relation thereto, and for 
entering satisfaction thereon, and for fep>» for search, r,u(3 

s 2 
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tiliBg uid takmg olBee eopies, shall extend and be applicable 
to eveij SQeh judge's order. 

29. Ex^mpilfm front Act of foreign tUtachmeut. — 
Notbiog in this Act contained shall affect the cnstom of 
foreign attacfament as exercised by anj competent oourt, or 
the proceedings in lehitim to snch cnstom. 
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RundeD's Domestic Cookery, 
unabridged. 

Tricks of Trade in the Adultera- 
tion of Food and Physic. 

Common Objects of the Micro- 
scope, by the Hev, J. G. IVoodt 
with 400 Illustrations by 
Tuffen West, boards. 

HinU for the Table, by J. Timbs. 

How t o M ake Money, hyFreedUy, 

Infant Nursing, by Mrs. Pedley, 

Practical Housekeeping, by A/rj. 
PedUy, 

A Manual of Weathercasts and 
Storm Prognostics. 

The Commercial Letter- Writer. 

Ready* Made Speeches. 

The Dinner Question, by Tabitha 
TickUtooth, 

The Book of Proverbs, cloth. 

2,000 Familiar Quotations, cloth. 

The Book of Phrases and Mottoes, 
cloth. 

500 Abbreviations made Intelli- 
gible, cloth. 

How to Economise like a Lady, 
by the Author of ** How to 
Dress on /iS a Year." 

Buckmaster^ Cookery ; Lectures 
delivered at South Kensing- 
ton, cloth, 2J. 6df. 



How to Dress on ^^15 a Year as 
a Lady, by a Lady. 

Guide to London, revised to 
1878. 

Tables and Chairs, a Guide to 
Economical Furnishing, by the 
Author of " How to Dress on 
iiS a Year." 

The Competitor's Manual for 
Spelling Bees. 

Breakfast, Luncheon, and Tea, 
by Marion Harland, 

Soyer's Shilling Cookery for the 
People. 

How we Managed without Ser- 
vants, by a Lady who can 
Help. 

Shilling Manual of Etiquette. 

Knots and How to Tie Them, by 
y, T. Burgess^ Illustrated. 

The Pleasures of House Build- 
ing, a Story of Struggle and 
Adventure, by y. Ford Mat' 
kenzie. 

The Electric Light, by T, C. 
Hepworth^ with 35 Illustra- 
tions. 

l8.0d.tacli. 

Landmarks of ' the Histoiy of 

England, by Rev, jiimes 

Whitef boards. 
Landmarks of the History of 

Greece, by Rev, ydmes IVhitTt 

boards. 
Gazetteer (The) of Great Britaia 

and Ireland. 
Mrs. Rundell's Cookery, fcap., 

cloth. 
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SPORTINQ BOOKS. 

Cheap Editions, in fancy boards, 28. 6d. each ; or in cloth. Si. 



John Mytton's Life, 
orrocks' Jaunts. 
Scrutator on Foxhunting. 
Scrutator's Horses and Hounds, 



The Tommiebeg Shootings. 
Sporting Sketches. 
Nimrod s Northern Tour. 
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